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REPORT 

The Committee appointed pursuant to the vote at the Conven- 
tion of June 8th last, beg leave to report : 

That they met and considered the existing general rules of 
practice, the civil practice act (Laws 1920, chapter 925 with the 
amendments of 1921) ; the proposed court rules suggested by the 
joint legislative committee on the simplification of civil practice, 
as reported to the legislature in 1919 ; the court rules proposed 
by the board of statutory consolidation, and suggestions and 
criticisms by bar associations, judges and lawyers. 

Since the meeting of the convention, September 20-21, 1920. 
the committee have considered later suggestions from the bar 
associations of the state and of the city of New York as well as 
proposals from members of the bar throughout the state. The 
committee have made changes in forty-one rules previously recom- 
mended, suggested the omission of one, and offered two new 
rules. 

They now recommend for adoption the accompanying court rules 
for civil practice, as generally applicable to our different civil 
courts, except the court for the trial of impeachments, and the 
court of appeals. 

In view of the differing conditions in the several surrogate 
courts of the state, the committee concluded that it would now 
be unwise to formulate general rules for the surrogates^ courts. 

As minor diversities also exist in the calendar practice in the 
different appellate divisions, it was thought preferable to leave 
Buch matters of local practice to fall under the rules by the respec- 
tive appellate divisions. 

The subject of arbitration, dealt with in the civil practice act 
(article 83), had been further enlarged by the laws of 1920, chap- 
ter 275. It has not been suggested to your committee that special 
rules for arbitration are required. 

A table at the end of our rules indicates what use has been 
made of the general rules of practice now in force, and where 
our proposed rules treat of the same subject. The committee have 

[7] 
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also drawn rules (numbere 210—214) for the new field of declara- 
tory judgments authorized by the civil practice act, § 473. 

The American Experience Table of Mortality, adopted in rule 
243 is appended, together with a table showing the present value 
of an immediate annuity on one dollar on a single life at five per 
centum interest, taken from " Inheritance Tax Calculations " by 
S. H. Wolfe. 

The rules here reported have been read and revised in joint 

meeting of the committee, and embody our unanimous judgment. 

HAERINGTON PUTNAM, Chairman, 

RUSSELL BENEDICT, 

EDGAE T. BEACKETT, 

A. T. CLEAEWATEE, 

CHAELES A. COLLIN, 

JAMES A. FOLEY, 

LOUIS W. MAECUS, 

CHAELES D. NEWTON, 

ALFEED E. PAGE, 

J. HENEY WALTEES, 

Committee to Formulate Rulea. 
Dated, May 24, 1921. 



RULES OF CIVIL PRACTICE 

Adapted by the conveixtion to consider and adopt rules of civil 
practice, held at the capitol in the city of Albany, beginning at 
noon of the second Tuesday of June, one thousand, nine hundred 
and twenty, pursuant to chapter nine hundred and two of the 
laws of the state of New York for the year one thousand, nine 
hundred and twenty, as amended by chapter three hundred and 
seventy of the laws of nineteen hundred and twenty-one, " binding 
upon all the courts in this state and all the justices and judges 
thereof, except the court for the trial of impeachments and the 
court of appeals." 

Title 1. Courts; miscellaneous provisions. (Rules 1-9.) 

2. Papers and the filing thereof. (Rules 10-16.) 

3. Service of papers. (Rules 20, 21.) 

4. Security, (Rules 25-27.) 

6. Payment into court. (Rules 30-34.) 

6. Action by or against poor person. (Rules 35-37.) 

7. Guardians ad litem and special guardians. (Rules 

39-44.) 

8. Summons and the service thereof. (Rules 45-53.) 

9. Appearance. (Rules 55, 56.) 

10. Motions. (Rules 60-67.) 

11. Orders. (Rules 70-74.) 

12. Arrest, injunction and attachment. (Rules 80-84.) 

13. Extension of time. (Rules 85-88.) 

14. Pleadings. (Rules 90-116.) 

15. Depositions to be used within the state. (Rules 120- 

133.) 

16. Depositions to be used without the state. (Rules 136, 

137.) 

17. Perpetuation of testimony in real property actions. 

. (Rule 138.) 

18. Discovery and inspection. (Rules 140-142.) 

19. Change of venue. (Rules 145-147.) 

20. Notice of trial and of issue. (Rules 150, 151.) 

21. Trial. (Rules 155-166.) 

22. References. (Rules 170-173.) 

23. Receivers. (Rules 175-180.) 

24. Judgment. (Rules 185-204.) 

25. Declaratory judgment. (Rules 210-214.) 



10 

26. New trial. (Rules 220-224.) 

27. Appeals. (Rules 229-239.) 

28. Action to recover real property. (Rules 240, 241.) 

29. Action for dower. (Rule 243.) 

30. Action for partition. (Rules 245-251.) 

31. Action for foreclosure. (Rules 255-267.) 

32. Action to recover chattel. (Rules 270-273.) 

33. Matrimonial actions. (Rules 275-283.) 

34. Conmiittee of incompetent person. (Rules 286-288.) 

35. Infants; their guardianship and maintenance. (Rules 

290-294.) 

36. Disposition of real property of infants or incompetents. 

(Rules 295-300.) 

TITLE 1 

COURTS; MISCELLANEOUS PROVISIONS 

Rule 1. Applications for admission as attorneys. 

2. Courts may make further rules. 

, 3. Provisions applicable to proceedings in surrogates' courts. 

4. Oral agreement between parties or counsel. 

^%, County judge ; when time begins to run if disqualified, 

d. Compelling officer to return, deliver or file paper. 

7. Books to be kept by clerks of courts. 

8. Notice to present claims. 

9. Term "proceeding" refers to special proceedings. 

Rule 1. Applications for admission as attorneys. Within 
the first ten days of each year the appellate division in 
each department shall name a committee of not less than three 
practicing lawyers for each judicial district within its depart- 
menty which committee shall investigate the character and fitness 
of every applicant for admission to the bar. Each of such com- 
mittees shall continue until its successor is appointed, and all 
applications for admission to the bar of persons residing within 
a district shall be referred to the committee for such district. 
Unless otherwise ordered by the court, no person shall be admitted 
to the bar without a certificate from the proper committee that it 
has carefully investigated the character and fitness of the applicant 
and that, in such respects, he is entitled to admission. Such com- 
mittee shall have power to prescribe a form of written statement 
of the applicant's experience, from which the conmiittee may 
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pass on his moral and general fitness. If such applicant has 
before applied for admission to the bar in this or any other state, 
the applicant shall set forth the same with the particulars thereof. 
If his application has been rejected or disapproved by the com- 
mittee on character of an appellate division, he shall obtain the 
consent of that appellate division to the renewal of his application 
in any other department. No person shall receive a certificate 
from any such conmiittee who does not satisfy the committee that 
he believes in the form of, and is loyal to, the government of the 
United States. 

Each applicant for admission must present to the court where 
he shall apply for admission proof that he has complied with 
the rules of the court of appeals relating to admission to the bar. 
No person shall be admitted u,'ntil he has proven that he is a 
citizen of the United States and an actual resident of the state 
of New York for six months prior to the making of the applica- 
tion. He shall specify the place of his residence by street and 
number, if such there be, and the length of time he has been such 
resident. 

The clerk of the appellate division must file in his office all the 
papers presented and acted on by the court on each application 
for admission. 

Rule 2. Courts may make further rules. The appellate 
division in each department and any other court of record may 
make such other, or further, rule for the conduct of business 
before it as it may deem necessary and which is not inconsistent 
with the following rules. 

Rule 3. Provisions applicable to proceedings in surrogates* 
courts. Except where a contrary intent is expressed in, or plainly 
implied from, the context, a provision of rules applicable to prac- 
tice or procedure in the supreme court applies to surrogates' courts 
and to the proceedings therein so far as they can be applied to tho 
substance and subject matter of a proceeding without regard t& 
its form. 

Rule 4. Oral agreement between parties or counsel. An 

agreement between parties or their attorneys relating to 
any matter in an action or a proceeding shall not be binding 
unless in writing subscribed by the party, or by his attorney or 
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counsel^ or reduced by consent to the form of an order and entered. 
This rule shall not apply to oral stipulations between counsel made 
in open court. 

Rule 5. County judge; when time begins to run if dis- 
qualified. If a county judge be disqualified from acting in any 
case pending in the court of which he is the judge, the time 
within which any proceeding may be taken, as fixed by statute, 
or by rule, shall not begin to run until the certificate of his dis- 
qualification shall be given by him. 

Rule 6. Compelling officer to return, deliver or file paper. 

If any public officer fail to file any process or other paper 
which he is required by any provision of law or by any rule of 
court to file, any party in interest may serve on him a notice 
requiring him to file the same within three days, or to show cause 
at a special term of the supreme court at a time designated why 
an attachment should not issue against him. 

Rule 7. Books to be kept by clerks of courts. The clerks of 
the courts shall keep the following books : 

A. The clerk of the appellate division in each department shall 
keep: 

1. A book, properly indexed, in which shall be entered the title 
of all actions and proceedings which are pending in that court, 
and all actions or proceedings commenced in the appellate division, 
with entries under each, showing the proceedings taken therein 
and the final disposition thereof. 

2. A minute book showing the proceedings of the court from 
day to day. 

3. A book, properly indexed, in which shall be recorded at large 
all bonds or undertakings filed in his office, with a statement of 
the action or proceeding in which it is given, and a statement of 
any disposition or order made of or concerning it. 

4. A book, properly indexed, which shall contain the names of 
each attorney admitted to practice, with the date of his admis- 
sion, and a book, properly indexed, which shall contain the name 
of each person who has been refused admission or who has been 
disbarred, disciplined or censured by the court. The clerk of 
each department shall transmit to the clerk of the court of appeals 
and to the clerks of the other departments the names of all attor- 
neys who have been admitted to practice, the names of all appli- 
cants who have been refused admission, and the names of all 
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attorneys who have been disbarred, disciplined or censured by the 
court. The clerk of each department is directed to enter in the 
proper book the name of each attorney who has been admitted to 
practice, with date of his admission, and the name of each person 
who has been disbarred, refused admission, or has been disciplined 
or censured, with the date of such disbarment, refusal of admis- 
sion, or discipline or censure, received from the other departments 
of the state, together with the date when and department wherein 
the order was made. 

B. The clerks of the other courts shall keep in their respective 
oflSces, in addition to the " judgment book " required to be kept 
by law : 

5. A book, properly indexed, in which shall be entered the title 
of all civil actions and proceedings, with proper entries under 
each denoting the papers filed and the orders made and the steps 
taken therein, with the dates of the filing of the several papers 
in the action or proceeding. 

6. A book in which shall be recorded at length each bc«id, or 
undertaking, of public officers, and of any officer appointed by the 
court, or by a judge, filed in his office, except bonds of receivers 
appointed in proceedings supplementary to execution, with a 
statement showing when such bond or undertaking was filed and 
a notation on the margin of the record showing any disposition, 
or order, made of or concerning it. 

7. Such other books, properly indexed, as may be nccessaiy, or 
convenient, to contain the minutes of the court, the docket of 
judgments, the entry of orders, and all other necessary matters 
and proceedings. 

8. Such other books as the appellate division in each depart- 
ment may direct to be kept. 

Rule 8. Notice to present claims. Where an action is 
brought for the collective benefit of creditors or for the benefit of 
a person other than the plaintiff who will come in and contribute 
to the expense of the action, notice requiring the creditors or 
others interested to exhibit their demands or become parties shall 
be given or published as the court may order. 

Rule 9. Term " proceeding " refers to special proceedings. 

When the word " proceeding " is used in these rules it will be 
taken to refer to all matters which are defined as " special pro- 
ceedings " in section five of the civil practice act. 
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TITLE 2 
PAPERS AND THE FILING THEREOF 

Rule 10. Legibility and size of papers. 

11. Subscription and indorsement by attorney. 

12. Waiver of objection to requirepients. 

13. Subscription and indorsement of writs and other process. 

14. Lost or withheld papers. 

15. Filing papers generally. 

16. Special rules for indorsing and filing papers. 

Rule 10. Legibility and size of papers. All papers served 
or required to be filed shall be written, typewritten or printed 
plainly and legibly, in black ink, in the English language, on 
durable white paper of good quality and, except exhibits, of the 
usual legal cap size ; but legible, reproduced copies may be served. 
The proper and known names of process and technical words 
may be used. Such abbreviations as are in common use in the 
English language may be used. Numbers may be expressed in 
arabic figures or roman numerals in the customary manner. If 
papers be not so written or printed, the clerk shall not file the 
same, nor will the court or a judge hear any application thereon. 

Rule 11. Subscription and indorsement by attorney. All 

papers issued by an attorney shall be subscribed with his name. 
All papers served or filed in any action or proceeding shall have 
the name of the attorney indorsed thereon if the party appears 
by attorney, and if he does not appear by attorney, then the name 
of the party serving or filing the paper together with the address 
of the attorney or party as the case requires with sufficient detail 
for counter-service. 

Rule 12. Waiver of objection to requirements. The party 
on whom a paper is served shall be deemed to have waived non- 
compliance with rules ten and eleven, unless within twenty-four 
hours after the receipt thereof he returns the paper with a state- 
ment of the particular objection to its receipt. Such waiver shall 
not apply to papers required to be filed or delivered to the court. 

Rule 13. Subscription and indorsement of writs and other 
process. A writ or other process issued out of a court of record 
must be subscribed or indorsed with the name of the officer by 
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whom, or by whose direction, it was granted, or the attorney for 
(he party, or the person at whose instance it was issued, before 
the delivery thereof to an officer of the court to be executed. 

Rule 14. Lost or withheld papers. If an original pleading 
or paper be lost, or withheld by any person, the court may author- 
ize a copy to be filed and used instead of the original. 

Rule 15. Filing papers generally. In causes pending in the 
appellate division, all papers required to be filed in that court 
shall be filed with the clerk thereof in the department in which 
the appeal is pending. In all other cases, where no provision is 
made by the civil practice act or by these rules, papers in the 
supreme court shall be filed in the office of the clerk of the county 
specified in the summons as the place of trial. Except as other- 
wise provided by law, in other courts of record, papers shall be 
filed in the office of thie respective clerks thereof. In case the 
place of trial be changed to another county from that where the 
venue is originally laid, all papers shall be filed in the county to 
which such change is made. 

Rule 16. Special rules for indorsing and filing papers. 

The appellate division in each department may make special rules 
for the indorsement to be placed on papers served or filed in an 
action or proceeding in the supreme court within the department 
of such appellate division or in any county therein, and for the 
filing thereof, and may require the use of flat files. 

TITLE 3 
SERVICE OF PAPERS 

Rule 20. Mode of service of papers generally. 

21. Manner of service of papers to begin a proceeding. 

Rule 20. Mode of service of papers generally. A notice 
or other paper in an action (other than a summons or other 
/ process, a paper to bring a party into contempt, or where the mode 
of service is specially prescribed by law) may be served on a 
party or an attorney either by delivering it to him personally or 
in the manner following: 

1. On a party or an attorney, through the post-office, by 
depositing the paper properly inclosed in a postpaid wrapper iu 
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a post-office or in any poet-office box regularly maintained by the 
government of the United States in the city, village or town of the 
party or the attorney serving it, directed to the person to be served 
at the address within the state theretofore designated by him for 
that purpose; or, if such a designation has not been made, at 
his place of residence or the place where he keeps an office, accord- 
ing to the best information which can be conv.eniently obtained. 

2. On an attorney at his office, by leaving the paper with his 
partner or clerk therein or with a person having charge thereof ; 
if there be no person in charge of his office and the service be 
made between six o'clock in the morning and nine o'clock in the 
evening, by leaving it in a conspicuous place in his office. 

3. On an attorney, if his office be not open, by depositing 
it, inclosed in a sealed wrapper directed to him, in his office 
letter-drop or -box, accessible from without his office, or by leaving 
the paper at his residence within the state with a person of suit- 
able age and discretion. 

4. On an attorney, if his office be not open and there be no office 
letter-drop or -box and no person of suitable age and discretion at 
his residence on whom service can be made, by leaving it with 
the clerk of the court in which the action or proceeding is pending. 
If, under the rules, a paper may be served at the residence of an 
attorney living in the state, service may be made on an attorney 
practicing in the state but residing outside thereof, by depositing 
the paper in a post-office or in any post-office box regularly main- 
tained by the government of the United States in the city, village 
or town where his office is located properly inclosed in a postpaid 
wrapper directed to him at his office. A service made as provided 
in this subdivision is equivalent to personal service on him. 

^ 5. On a party by leaving the paper at his residence within 
the state, between six o'clock in the morning and nine o'clock in 
the evening, with a person of suitable age and discretion; where 
a party who has appeared in person resides without the state or 
his residence cannot be ascertained with reasonable diligence, and 
he has not designated an address within the state on the pre- 
ceding papers, service of a paper on him may be made by serving 
it on the clerk of the court. 

Rule 21. Manner of service of papers to begin a proceed- 
ing. The provisions of the statutes and rules relating to the 
mode of personal service of a summons shall apply to the service 
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any process or other paper whereby a proceeding is begun in 
court, or before an officer, except a proceeding to punish for 
atempt, unless other special provision for the service thereof is 
ide by law or rule. Other papers in a proceeding shall be 
rved in like manner as in an action. 

» 

TITLE 4 
SECURITY 

ule 25. Form and requisites of bond or undertaking. 

26. Failure to file required bond or undertaking. 

27. Attorneys not to be sureties or bail. 

Rule 25. Form and requisites of bond or undertaking. 

le following provisions regulate the form and requisites of a 
nd or undertaking in an action or proceeding, unless otherwise 
ovided by statute or rule: 

1. The principal need not join with the sureties in its execu^ 
tion; 

2. The execution by one surety is sufficient, although the word 
" sureties " is used in the statute or rules ; 

3. It must be joint and several in form where two or more per- 
sons execute it; 

4. Except when executed by a fidelity or surety company, it 
must be accompanied with the affidavit of each surety, subjoined 
thereto, to the effect that he is a resident of and a householder 
or a free-holder within the state and is worth the penalty of the 
bond or twice the sum specified in the undertaking over all the 
debts and liabilities which he owes or has incurred and exclusive 
of property exempt by law from levy and sale under an execution ; 
but when given by a party without a surety it must be accom- 
panied by his affidavit to the same effect; 

5. It must be acknowledged or proved in like manner as a 
deed to be recorded ; 

6. It must be approved by the court, or a judge thereof, or the 
judge before whom the proceeding is taken, and the approval 
must b( written thereon; 

7. It n.v^t be filed with the clerk of the court unless otherwise 
ordered* 



18 

Rule 26. Failure to file required band or undertalcing. 

Except where otherwise expressly provided, it shall be the duty 
of the attorney of the party required to give a bond or under- 
taking in an action or proceeding to forthwith file the same with 
the proper clerk. In case such bond or undertaking shall not be 
so filed, any party to the action or proceeding, or other persons 
interested, shall be at liberty to move the court to vacate the pro- 
ceedings or order as if no bond or undertaking had been given. 

Rule 27. Attorneys not to be sureties or bail. In no case 
shall an attorney or counselor be surety on any undertaking or 
bond required by law or by these rules or by any order of a court 
or judge in any action of proceeding or be bail in any civil or 
criminal case or proceeding. 



TITLE 5 
PAYMENT INTO COURT 

Eule 30. Administration of court funds; gross sum in lieu of 

income. 

31. Consents to payment of money out of court. 

32. Requirements as to orders for payment of money out 

of court. 

33. Requirements as to drafts for the payment of money 

out of court. 

34. Duties of depositories of moneys paid into court. 

Rule 30. Administration of court funds; gross sum in 
lieu of income. When a party is entitled to the yearly interest 
or income of any sum paid into court and invested in permanent 
securities, he shall be charged with the expense of investing such 
sum and of receiving and paying over the interest or income 
thereof. 

If such party consent to accept a gross sum in lieu of yearly 
interest or income for life of a sum of money paid into court for 
his benefit, (except in case of dower which is provided for by rule 
two hundred and forty-three) the same shall be estimated accord- 
ing to the then value of an annuity at the rate of five per centum 
on the principal sum, during the probable life of such person, 
according to the American Experience Table of Mortality. 
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Rule 31. Consents to payment of money out of court. All 

consents to the payment of money out of court shall be acknowl- 
edged before an officer authorized to take the acknowledgment of 
deeds, accompanied with proof of the identity of the applicant 
from some person other than the applicant, before any order is 
granted thereon. 

Rule 32. Requirements as to orders for payment of money 
out of court. No order shall be made for the payment of money 
that has been paid into court, except on petition duly verified 
and acknowledged, which petition must be accompanied by a 
certified copy of the judgment or order under which the money 
is deposited, together with a certificate of the county treasurer, 
city chamberlain or other depository of the money, showing the 
present condition and amount of the fund, stating separately 
principal and interest. The court may take proof of the matters 
stated in the petition or may refer the same to a referee to take 
proof and report thereon. 

No order shall be made for the payment of money out of court 
in any action or proceeding except on motion or order to show 
cause served on the attorneys of all the parties who have appeared 
therein or filed notice of claim thereto. Every order for the pay- 
ment of money out of court, or for the payment of the interest or 
accumulation thereon, shall direct the payment to be made to the 
person entitled to receive the same. An attorney or other person 
procuring an order for the payment of money out of court shall 
obtain two certified copies of the order; one copy shall be filed 
with the county treasurer or other custodian of such money and 
the other shall accompany the draft drajwn on, and be filed with 
the depository. No bank, trust company or other depository shall 
pay put any of such moneys without the production and filing of 
such certified copy of the order. If an order direct periodical 
payments to be made, the filing with the depository of one copy 
of the order shall be sufficient to authorize the payment of sub- 
sequent drafts in pursuance thereof. 

Rule 33. Requirements as to drafts for tlie payment of 
money out of court. Every draft for the payment of money 
out of court, or for the payment of the interest or accumulation 
thereon, shall be drawn payable to the order of the person entitled 
thereto and shall specify the title of the cause or matter on 
account of which the draft is made and the date of the <»rdei 
auihoriziiig aiieh draft 
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Rule 34. Duties af depositories of moneys paid into court. 

When moneys are deposited by the order of the court in any 
trust company, bank or other depository, the entry of such deposit 
in the books of the depository shall contain a short reference 
to the title of the cause or matter in which the deposit is directed 
to be made and shall specify the time from which the interest 
or accumulation on the deposit is to commence where it does 
not commence from the date of such deposit. On or before the 
first day of February in each year, such depository shall transmit 
to the appellate division of the supreme court in the department 
in which the depository is situated a statement of the funds in 
its custody, showing the amount on the last preceding first day 
of January, including the interest or accumulation on the sum 
deposited to the credit of each cause or matter. 

TITLE 6 
ACTION BY OR AGAINST POOR PERSON 

Kule 35. Petition for leave to sue as poor person. 

36. Order to sue as poor person. 

37. Leave to defend as poor person. 

Rule 35. Petition for leave to sue as poor person. An 

application for leave to prosecute as a poor person shall be made 
by petition to the court in which the action is pending or in which 
it is intended to be brought, which petition must state: 

1. The nature of the action brought or intended to be brought ; 

2. That the applicant is not worth one hundred dollars besides 
the wearing apparel and furniture necessary for himself and 
his family and the subject matter of the action. 

It must be verified by the applicant's affidavit, unless the appli- 
cant is an infant under the age of fourteen years and in that case 
by the affidavit of his guardian appointed in said action, and 
supported by the certificate of an attorney and counselor-at-law 
to the effect that he has examined the case and is of the opinion 
that the applicant has a good cause of action. 

Rule 36. Order to sue as poor person. The court to which 
the petition is presented, if satisfied of the truth of the facts 
alleged and that the applicant has a good cause of action, by order 
may permit him to prosecute as a poor person ajad assign to 
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him an attorney to prosecute his action, who must act therein 
without compensation. If the person so permitted be guilty of 
improper conduct in the prosecution of his action or of wilful or 
unnecessary delay, the court, in its discretion, may annul the 
order permitting him to prosecute as a poor person, and there- 
after he shall be deprived of all the privileges conferred thereby. 

Rule 37. Leave to defend as poor person. The petition must 
contain the same matters respecting the ability of the petitioner 
required to be set out in a petition for leave to prosecute as a 
poor person and it must be supported by a similar certificate 
relating to the defense. The provisions of the rule relating to 
the order to be made on an application for leave to prosecute 
as a poor person and the proceedings subsequent thereto apply 
to the order and further proceedings on an application for leave 
to defend as a poor person. 

TITLE 7 
GUARDIANS AD LITEM AND SPECIAL GUARDIANS 

Rule 39. Time to apply for guardiam ad litem for infant 

defendant. 

40. Qualifications of guardians ad litem and special 

guardians. 

41. Security of guardians ad litem and special guardians. 

42. Duty of guardian ad litem. 

43. Compensation of guardian ad litem or special 

guardian. 

44. Duty of person designated to receive summons in 

behalf of an infant or incompetent; compensation. 

Rule 39. Time to apply for guardian ad litem for infant 
defendant* If application for the appointment of a guardian 
ad litem be not made on behalf of the infant within twenty days 
after the completion of service on him, such application may be 
made by any other party to the action as provided in section two 
hundred and three of the civil practice act. 

Rule 40. Qualifications of guardians ad litem and special 
guardians. The following qualifications shall be required of a 
guardian ad litem of an infant in an action and of a special 
guardian of an infant or incompetent in a proceeding: 
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1. He shall be the general guardian of the infant, or a person 
fully competent to understand and protect the rights of the infant 
or incompetent; 

2. He shall have no interest adverse to that of the infant or 
incompetent nor be connected in business with the attorney or 
counsel of any adverse party, nor shall he be nominated by any 
person having an adverse interest; 

3. He shall be of sufficient ability to answer for any damage 
which may be sustained by his negligence or misconduct, and such 
ability shall be shown by affidavit stating facts in respect thereto; 

4. Any trust company authorized by the laws of the state to 
act as a general guardian without giving security may be 
appointed ; 

5. The written consent of the proposed guardian, duly acknowl- 
edged, shall be filed; 

6. It shall be the duty of every attorney or officer of the court 
to act as the guardian of an infant defendant in any suit or pro- 
ceeding against him whenever appointed for that purpose by an 
order of the conrt. 

Rule 41. Security of guardians ad litem and special guard- 
ians. 1. Except in a case specially prescribed by law, a guardian 
ad litem or special guardian shall not be permitted to receive 
money or property other than costs and expenses allowed to the 
guardian by the court, nntil he has given sufficient security, 
approved by a judge of the court or a county judge, to account 
for and apply the same under the direction of the court; provided, 
however, that where the money or the value of such property does 
not exceed one hundred dollars, security may be dispensed with in 
the discretion of the court. 

2. Such security shall be a bond to the infant or incompetent 
conditioned for the faithful discharge of the trust, for the paying 
over and investing of and accounting for all moneys received by 
the guardian and for the observance of any provision of law or 
of the rules and the directions of the court in relation to the trust. 
New or additional security may be required by the court at any 
time. 

3. Where a trust company authorized by the laws of this state 
to act as general guardian of the estate of an infant without giving 
security is appointed as guardian ad litem or special guardian 
of an infant, the order of appointment may dispense with the 
giving and filing of any security. 
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4. This rule does not apply to a general guardian of an infant 
who has been appointed guardian ad litem or special guardian, but 
at any time the court may require the general guardian to give 
additional security for the faithful discharge of his trust before 
receiving money or property of the infant under a judgment or 
order in the action or proceeding. 

Rule 42. Duty of guardian ad litem. It shall be the duty 
of a guardian ad litem or special guardian to examine into the 
circumstances of the cause or matter so far as to enable him 
to protect the rights of the infant. It shall also be his duty to 
account for all moneys received by him and to invest the same 
according to the directions of the court and faithfully to execute 
his trust. 

Rule 43. Compensation of guardian ad litem or special 
guardian. A guardian ad litem or special guardian shall be 
entitled to such compensation for his services as the court may 
deem reasonable. But no order allowing compensation shall be 
made except on an affidavit by such guardian, or, if the 
guardian be not an attorney, then on his affidavit and an affidavit 
to be made by an attorney of the court who has acted in the matter 
in behalf of such guardian, showing that he has examined into 
the circumstances of the case and, to the best of his ability, has 
made himself acquainted with the rights of the ward and that 
such guardian has taken all the steps necessary for the protection 
of such rights to the best of his knowledge and as he believes, 
stating what has been done by him for the purpose of ascertaining 
the rights of the ward. 

If a guardian ad litem or special guardian shall have been 
appointed for an infant defendant who is not entitled to any 
money or property under the terms of the final judgment, such 
guardian may, nevertheless, receive such compensation as the 
court shall deem reasonable, which shall be paid by any party to 
the action or proceeding or out of the proceeds of any property 
which is the subject matter of the action, as the court shall direct. 

Rule 44. Duty of person designated to receive summons 
in behalf of an infant or incompetent; compensation. It 

shall be the duty of a person designated by the court to receive 
a copy of tihe summons on behalf of an infant defendant, or of a 
defendant who by reason of habitual drunkenness or for any other 
reason is mentally incapable adequately to protect his rights, 
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although not judicially declared to be incompetent, to examine 
into the circumstances of the cause so far as to enable him to 
protect properly the rights of the infant or incompetent person 
and to look after the interests of such defendant at any stage of 
the action until and unless a guardian ad litem or special guardian 
shall be appointed. Such person shall receive the same compensa- 
tion that a guardian ad litem would receive for a like service, to 
be fixed by the court. 

TITLE 8 
SUMMONS AND THE SERVICE THEREOF 

Rule 45. Kequisites of summons. 

46. Notice with summons demanding money judgment. 

47. Notice with summons in matrimonial actions. 

48. Form of supplemental summons. 

49'. Papers to be filed in case of substituted service on 
resident defendant; when service complete. 

50. Order for service of summons by publication ; contents. 

51. Time of publication or making service without the 

state; when service complete. 

52. Papers to be filed on service by publication or without 

the state; notice to defendant. 

53. Proof of service of summons. 

Rule 45. Requisites of summons. The summons must state 
the court in which the action is brought, the names of the parties, 
and, if in the supreme court, the county which the plaintiff 
designates as the place of trial. It must be subscribed with the 
name of the plaintiff's attorney and with his office address, speci- 
fying a place within the state where there is a post-office. If in a 
city, he must add the street and street number, if any, or other 
suitable designation of the particular locality. 

In addition to the foregoing requirements it must be in sub- 
stantially the following form, the blanks being properly filled : 

" To the above named defendant : You are hereby summoned 
to answer the complaint in this action and to serve a copy of your 
answer, or, if the complaint is not served with this summons, to 
serve a notice of appearance, on the plaintiff's attorney within 
twenty days after the service of this summons, exclusive of the 
day of service. In case of your failure to appear or answer, judg- 
ment will be taken against you by default for the relief demanded 
in the complaint. Dated 
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Rule 46. Notice with summans demanding money judg- 
ment. If an action be brought for the breach of an express con- 
tract to pay absolutely, or on a contingency, a sum or sums of 
money fixed by the terms of the contract, or capable of being 
ascertained therefrom by computation only; or on an express or 
implied contract to pay money received or disbursed, or for the 
value of property delivered, or for services rendered by, to, or for 
the use of, the defendant or a third person ; and the complaint be 
not served with the summons, the plaintiff may serve with l3ie 
summons a notice stating the sum of money for which judgment 
will be taken in case of default. 

Rule 47. Notice with summons in matrimonial actions. 

In an action to annul a marriage or for a divorce or for separa- 
tion, if the complaint be not personally served with the summons, 
the summons shall have legibly wi'itten or printed on the face 
thereof, the words: "Action to annul a marriage", "Action for 
a divorce ", "Action for a separation ", as the case may be. 

Rule 48. Form of supplemental summons. If a supplemental 
summons be issued, it must be in the same form as an original 
summons, except that in the body thereof it must require the 
defendant to answer the original or the amended complaint and 
the supplemental complaint or either of them as the case requires. 

Rule 49. Papers to be filed in case of substituted service 
on resident defendant; when service complete. An order for 
substituted service, other than by publication, of a summons 
within the state on a resident, a domestic corporation or a joint 
stock or other unincorporated association, and the papers on which 
it was granted, must be filed and the service made within ten 
days after the order is gi^anted; otherwise the order becomes 
inoperative. On filing proof of such service, the summons is 
deemed served and the same proceedings may be taken thereupon 
as if it had been served by publication pursuant to an order for 
that purpose. 

Rule 50. Order for service of summons by publication; 
contents. The order for service of a summons by publication 
must direct that such service be made by publication, thereof in 
two newspapers, in the English language, designated in the order 
as most likely to give notice to the defendant to be served, for 
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a specified time, not less than once in each of six successive weeks. 
It must also contain either a direction that on or before the 
day of the first publication the plaintiff deposit in a post- 
oflSce, or in any post-office box regularly maintained by the gov- 
i ernment of the United States, one or more sets of copies of the 
summons, complaint and order, and of the notice required by 
rule fifty-two, each set properly inclosed in a postpaid wrapper 
addressed to the defendant to be served, and if the defendant be 
an infant, addressed to his father, mother or guardian or a person 
having the care or control of him or with whom he resides at a 
place specified in the order ; or a statement that the court or judge, 
being satisfied by the affidavits on which the order was granted 
that with reasonable diligence the plaintiff cannot ascertain a 
place or places where such defendant, or any such person, prob- 
ably would receive matter transmitted through the post-office, 
dispenses with the deposit of aay papers therein. When it appears 
by the papers on which the order was granted that the defendant 
is within a country with which the United States of America is at 
war, or in a place with which, by reason of the existence of a state 
of war, the United States of America does not maintain postal 
communication, the order may dispense with the mailing of any 
papers to such defendant, and, in lieu thereof, shall direct that 
such papers be mailed to such officer as may have been appointed 
by the president of the United States of America to take possession 
of the property of alien enemies, directed to him at Washington, 
District of Columbia, on behalf of such defendant. 

Rule 51. Time of publication or making service without 
the state; when service complete. The first publication of a 
summons in each newspaper designated in the order therefor, 
or personal service on the defendant without the state in lieu 
thereof, must be made within three months after the order is 
granted. For the purpose of reckoning the time within which 
the defendant must appear or answer, service by publication is 
complete on the forty-second day after the day of first publication. 
Service without the state in lieu of publication is complete ten 
days after proof thereof is filed. 

Rule 52* Papers to be filed on service by publication or 
without the state; notice to defendant. If service be made 
by publication, or without the state in lieu thereof, the summons, 
complaint and order and the papers on which the order was 
made must be filed with the clerk on or before the day of the 
first publication or the day of such personal service. A notice 
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subscribed by the plaintiff's attorney and directed only to 
the defendant or defendants thus to be served, substantially in 
the following form, the blanks being properly filled, must be 
subjoined to and published with the summons: 

" To : The foregoing summons is served upon 

you by publication pursuant to an order of *' 

(naming the judge and his official title), " dated the 
day of , 19 , and filed with the complaint in the 

office of the clerk of at ." 

If service be made without the state under an order for pub- 
lication of the summons, a notice substantially in the above form 
must be served with the summons, except that the words " without 
the state of New York " shall be substituted for the words " by 
publication." 

If the action be brought to recover a judgment affecting the 
title to, or the possession, use or enjoyment of, real property, the 
notice shall also briefly state the object of the action and give a 
brief description of the property. 

Rule 53. Proof of service of summons. Proof of service 
of a summons shall be made subject to the following regulations: 

1. Proof of the personal service of a summons must be made 
by affidavit except as follows: (a) If the service be made by a 
sheriff, it may be proved by his certificate thereof; (b) if the 
defendant served be an adult who has not been judicially declared 
incompetent to manage his affairs, service may be proved by a 
written admission signed by him and either acknowledged by him 
and certified in like manner as a deed to be recorded in the county 
or accompanied with the affidavit of a person other than the 
plaintiff showing that the signature is genuine. 

2. Personal service of a summons shall not be made by a 
person under eighteen years of age and, if made by a person other 
than the sheriff, k shall be necessary for such person to state in 
his affidavit of service his age or that he is more than twienty-one 
years of age. 

3. Every certificate, admission or affidavit of service of a 
summons must state the time and the particular place and manner 
of sfervice, and, if a certificate or affidavit, that the person making 
the same knew the person served to be the person mentioned and 
described in the summons as defendant therein and that he left 
with the defendant a copy of the summons as well as delivered 
such copy to him. 
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4. A written admission of the service of a summons imports, 
unless otherwise expressly stated therein or otherwise plainly to 
be inferred from its contents, that a copy of the sunmions was 
delivered to and left with the person signing the admission. 

5. If, pursuant to an order for substituted service, a summons 
be served within the state on a resident of the state or on a domestic 
corporation other than a municipal corporation, or on a joint- 
stock or other unincorporated association, proof of service shall be 
made by the affidavit of the person making such service showing 
compliance with the order, except that service by delivery to any 
person of a copy of the summons, if such service be made by the 
sheriff, may be proved by his certificate. 

6. If the summons be served personally without the state 
the aflSdavit of service must show that the deponent is an officer 
or person authorized by section two hundred and thirty-three of 
the civil practice act to make the service, and, if made by a 
resident or citizen of this state, it must show his place of residence 
and street number, if any. The affidavit, if made without the 
state, shall have annexed thereto a certificate of the proper official 
showing that the person before whom the affidavit was sworn to 
was qualified to act at the time of administering the oath. 

7. Proof of publication of a summons and notice must be 
made by the affidavit of the printer or publisher or his foreman 
or principal derk. 

8. Proof of deposit of a summons in the post-office must be 
made by the affidavit of the person who deposited it. 

9. In matrimonial actions, the affidavit, in addition to the 
above requirements, shall state what knowledge the affiant had 
of the identity of the person served with the defendant named 
and how he acquired such knowledge. The court may require the 
affiant to appear in court and be examined in respect thereto and, 
when service has been made by the sheriff, the court may require 
the officer who made the service to appear and be examined in 
like manner, and must require him so to appear unless there shall 
be presented with the certificate of service the affidavit of such 
officer that he knew the person served to be the same person named 
as defendant in the summons and shall also state the source of his 
knowledge. 

10. In matrimonial actions, if the summons be personally 
served but a copy of the complaint be not served therewith, or 
if a copy of the summons and a copy of the complaint be 
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affidavit proving service shall state affirmatively in the body 
thereof that the required notice was written or printed on the face 
of the copy of the summons delivered to the defendant. 

11. The provisions of Ais rule relating to the summons shall 
apply to a notice or other paper accompanying the summons. 

TITLE 9 
APPEARANCE 

Rule 55. Authority for appearaixce of attorney in real property 

action. 
56. Substitution of attorney. 

Rule 55. Authority for appearance of attorney in real 
property action. In any action affecting real property where 
a non-resident defendant appears by attorney^ the attorney must 
file with the derk written authority for his appearance, duly 
executed and acknowledged as a deed to be recorded, and must 
serve a copy thereof, or notice of such filing, on the plaintiff's 
attorney with His notice of appearance, or within twenty days 
thereafter. 

In such an action, a defendant, at any time before answering^ 
may apply to the court, on notice accompanied by an affidavit 
showing tiiat evidence of such authority has not been served on 
him, for an order directing the attorney for the plaintiff to pro- 
duce evidence of his authority to begin the action. On such 
motion, a request in writing to the plaintiff's attorney from the 
plaintiff, or his agent, to begin the action, or any ratification in 
writing of his action on behalf of the plaintiff, shall be pre- 
sumptive evidence of such authority. 

Rule 56. Substitution of attorney. An attorney may be 
changed by the order of the court or a judge thereof on the consent 
of the party and the attorney, or on application of the party or 
attorney on notice and on such terms as shall be just. 

TITLE 10 
MOTIONS 

Rule 60. Time of notice of motion. 

61. Ex parte motions. 

62. Motion based on delect or irregularity. 

63. '^lotions; where made. 
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Rule 64. Answering affidavits on motion. 

66. Papers on motion. 

66. Default on motion. 

67. Transfer of motion. 

Rule 60. Time of notice of motion. Unless otherwise 
provided, notice of a motion in an action or proceeding must be 
served at least eight days before the time named for the hearing, 
except where attorneys for the several parties have their offices 
in the same city, or village, when notice of five days may be given. 
But, the present state of the action or proceeding and sufficient 
reason therefor being shown by affidavit, an order to show cause, 
to bring on a motion, may be granted by a court, or judge, return- 
able in a less time than hereinbefore named and directing when 
and how the same shall be served. 

Rule 61. Ex parte motions. No order or judgment shall 
be granted ex parte unless there shall be presented with the 
application therefor an affidavit showing whether any previous 
application has been made for the order or judgment asked for, 
or for a similar order or judgment; and if there has been a pre- 
vious application, to what court, or judge, it was made and the 
determination made thereof, and what new facts, if any, are 
shown upon such subsequent application that were not previously 
shown. For a failure to comply with the provisions of this rule, 
the order, or judgment, made on such subsequent application, may 
be vacated. 

Rule 62. Motion based on defect or irregularity. When 
a motion is based upon a mistake, omission, defect or irregularity, 
the notice or order to show cause shall specify the mistake, 
omission, defect or irregularity claimed. 

Rule 63. Motions; where made. Motions shall be made as 
follows : 

1. A motion on notice in an action in the supreme court 
must be made within the judicial district in which the action is 
triable or in a county adjoining the county in which it is triable. 

2. Where the action is triable in the first or the eighth judicial 
districts, the motion must be made in the district where the action 
is triable; and a motion on notice cannot be made in the first 
district in an action triable elsewhere* 



3. The last two subdivisicms do not apply to a case where it is 
specially prescribed by law that a motion may be made in the 
county where the applicant or other person to be affected thereby 
or the attorney resides. 

4. Unless otherwise ordered, contested motions shall not be 
heard at a special term held at the time and place with the trial 
term, except in an action on the calendar for trial at snch term, 
and in which the hearing of the motion is necessary for the dis- 
position of such action. But the limitation of this subdivision 
shall not affect a motion made in a county in which no special 
term, separate from a trial term, is appointed to be held. 

5. In the first judicial district, all motions must be noticed to 
be heard at and all orders to show cause must be returnable at 
the special term for hearing of litigated motions, except in cases 
where the special rules of the first judicial district shall require 
such motion to be made at some other term of the court. 

6. Except in the first judicial district, a motion may be made 
in any county in the district in which is situated the county where 
the action is triable, or in a county in any other district adjoining 
the county in which it is so triable. 

Rule 64. Answering affidavits on motion. If a notice of 
motion be served at least ten days before the hearing thereof, it 
may contain a requirement that affidavits to be used in answering 
the motion must be served at least five days before the hearing, 
and, in such case, such answering affidavits must be so served, or, 
if answering affidavits be not so served they shall not be read in 
opposition to the motion, unless the court, for good cause shown, 
shall otherwise direct. When such answering affidavits are served, 
the moving party may serve affidavits in reply thereto at least 
two days before the hearing. 

Rule 65. Papers on motion. The party making a motion 
shall furnish the papers necessary to the consideration of the 
questions involved except where such papers, or copies thereof, 
are in the possession of the opposite party, when they shall be 
produced by the latter on notice served with the motion papers. 
When a motion is made in an action, the pleadings therein shall 
always be deemed before the court. 

Rule 66. Default on motion. If the party making a motion 
fail to appear, the motion shall be denied on filing a copy of 
the papers served and costs may be imposed. If a party does 
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not oppose a motion, or shall fail to furnish the papers demanded 
on due notice, the moving party shall be entitled to the order or 
relief demanded, on proof of due service of the notice or order to 
show cause and papers required to be served by him, unless the 
court or judge direct otherwise. Costs may be awarded in the 
discretion of the court or judge. This rule, so far as it permits a 
judgment by default or by the consent of the adverse party, shall 
not extend to a matrimonial action. 

Rule 67. Transfer of motion. If notice of a motion be given 
or an order to show cause be returnable before a judge who, at 
the time fixed for the motion, is or will be absent, or unable for 
any other cause to hear it, the motion may be transferred by 
his order, made before or at the time when the motion. is to be 
made, or by the written stipulation of the attorneys for the parties, 
to another judge before whom it might have been made. 

TITLE 11 
ORDERS 

Kule 70. Form and resettlement of order. 

71. Filing papers on entry of order. 

72. Opinion on granting order. 

73. Entry of papers in county other than where motion 

made. 

74. Enrolling and docketing order in certain cases. 

Rule 70. Form and resettlement of order. A memorandum 
of the determination of a motion, together with a recital of the 
papers used thereon, indorsed on or appended to the motion 
papers and sighed by the court or judge, shall constitute the order ; 
but nothing herein contained shall prevent the court from making 
an order, either originally or on an application for a resettlement, 
in more extended form. Any order may be signed with the judge's 
usual signature or initials. 

Rule 71. Filing papers on entry of order. When any order 
la entered, all the papers, used or read on the motion on either 
side, shall be filed with the clerk, unless already on file or fil- 
ing be dispensed with by order of the court ; otherwise the order 
may be set aside as irregular, with costs. The clerk shall not 
enter such order unless the motion papers are filed and unless the 
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order is signed by the justice presiding at the court at which HiB 
motion was heard. 

Rule 72. Opinion on granting order. When an opinion, or 
memorandum in writing, is delivered at or before the order is 
filed, it shall be filed with the order; if delivered afterwards, it 
shall be filed when handed down. Such opinion shall be a part 
of the record on which the order was made. 

Rule 73. Entry of papers in county other than where 
motion made. When the affidavits and papers on a motion are 
required by law or by rule to be filed and the order to be entered 
in a county other than that in which the motion is made, unless 
ordered otherwise the cleric shall deliver to the parly prevailing 
in the motion, the affidavits and papers so used or read upon the 
motion, with a note of the decision thereon, if any, and the order 
directed to be entered. The party to whom such papers are 
delivered shall cause the same to be filed and the order entered 
in the proper county within three days thereafter; otherwise the 
order may be vacated as irregular, with costs. 

Rule 74. Enrolling and docketing order in certain cases. 

An order directing the payment of money, other than motion 
costs, may direct that the same be docketed as a judgment. An 
order affecting the title to real property, if founded on petition, 
where no complaint is filed, may be enrolled and docketed as a 
judgment and indexed with notices of pendency of action, if the 
court so directs. 

TITLE 12 
ARREST, INJUNCTION AND ATTACHMENT 

Rule 80. Affidavit on application for order or warrant to be 

filed. 

81. Proof of facts relating to amount of bail on arrest. 

82. Order of arrest; how signed; contents. 

83. Application to vacate order of arrest, reduce bail or 

increase security. 

84. Issuance and attestation of warrant of attachment 

Rule 80. Affidavit on application for order or warrant to 
be filed. It shall be the duty of the attorney to file the petition 
2 
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or a^daTit on which to order or Warrant has been granted 
within ten days after the same shall have been served. In case 
of a failure so to file such petition or affidavit, the opposing party 
may move to vacate the order or warrant, and the same shall be 
vacated by the court or judge granting it, unless for proper cause 
shown, time to file the petition or affidavit shall be extended. 

Rule 81. Proof of facts relating to amount of bail on 
arrest. A party applying for an order of arrest in an action shall 
show by affidavit facts and circumstances from which the amount 
of bail to be required may be determined. 

Rule 82. Order of arrest; how signed; contents. An order 
for the arrest of a party shall be subscribed by the attorney for 
the party obtaining the order, and, unless granted by the court, 
shall also be signed by the judge. It must require the sheriff 
forthwith to arrest the party against whom it is directed, if found 
Wiliiin his county, to hold him to bail in a specified sum, and to 
return the order, with his proceedings thereunder, as prescribed 
by law. 

Rule 83. Application to vacate order of arrest* reduce bail 
or increase security. Except where an order of arrest can be 
granted only by the court, a defendant arrested may apply, at 
any time before final judgment, or, if he was arrested within 
twenty days before final judgment, at any time within twenty 
days after the arrest, to vacate the order of arrest; or to reduce 
the amount of bail ; or to increase the security given by the plain- 
tiff ; or for one or more of those forms of relief, together, or in the 
alternative. In a case where the order of arrest can be granted 
only by the court, a like application may be made, at any time 
within twenty days af tfer the arrest, and an application to increase 
the security given by the plaintiff may be made at any time before 
final judgment. This rule shall not apply to an application to 
vacate the order on the ground that the complaint fails to set forth 
a cause of action in which an arrest is authorized or an allegation 
essential to an arrest. 

Rule 84. Issuance and attestation of Warrant of attach- 
m^nt. A warrant of attachment against property must be 
subscribed by the plaintiff's attorney, and, except where it is 
granted by the court, by the judge. If granted by the court, the 
warrant may be subscribed by the judge holding the term or may 
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be issued by the derk, pursuant to order, under the seal of ihe 
court. Where it is subscribed by such judge, the failure to enter 
an order therefor shall not invalidate the warrant. 

TITLE 13 
EXTENSION OF TIME 

Eule 85. Affidavits to be served with order of extension. 

86. Extension of time to answer in action on note, etc. 

87. Additional extension of time to plead. 

88. Affidavit on extension of time to answer or reply. 

Rule 85. Affidavits to be served with order of extension. 

Copies of all affidavits used on an application for an order 
extending time must be served with a copy of the order. 

Rule 86. Extension of time to answer in action on note, 
etc. In an action brought upon a promissory note, or other 
written evidence of debt for the unconditional payment of money, 
payable on demand, or at a specified time, no order extending 
the time to plead shall be granted without notice of at least two 
days to the plaintiff's attorney. 

Rule 87. Additional extension of time to plead. Where 
the time to serve any pleading has been extended by stipulation, 
or order, no further extension shall be granted by order, unless 
at least two days' notice of the application therefor has been given 
to the adverse party. 

Rule 88. Affidavit on extension of time to answer or 
reply. A defendant's time to answer, or a plaintiff's time to reply 
to a counterclaim, shall not be extended unless the party applying 
for the same shall present an affidavit showing merits in support 
of such extension. 

TITLE 14 

PLEADINGS 

Rule 90. Formal requirements of pleadings. 

91. Pleadings; how subscribed. 

92. Conditions precedent; how pleaded. 

93. Pleading by or against corporation. 

94. Instrument for payment of money; how pleaded. 
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Rule 95. Pleading judgment or determination. 

96. Pleading in libel and slander. 

97. Pleading in action for slander of a woman. 

98. Private statute; how pleaded. 

99. By whom verification made. 

100. Form of affidavit of verification. 

101. Service of amended pleading. 

102. Motion to correct pleading. 

103. Striking out matter contained in a pleading. 

104. Sham or frivolous answer or reply. 

105. Motion addressed to pleading. 

106. Motion for judgment; when the defect appears on 

face of complaint. 

107. Motion for judgment; when the defect does not appear 

on face of complaint 

108. Determination of the motion. 

109. Plaintiff's motion on the answer. 

110. Plaintiff's motion; when defect does not appear on 

face of answer. 

111. Motioji on reply. 

112. Motion for judgment on the pleadings after issue 

joined. 

113. Summary judgment. 

114. Partial judgment, ^r*"^ 

115. Cost on motion for bill of particulars. 

116. Verification of bill of particulars. 

Rule 90. Formal requirements of pleadings. Eadi separate 
cause of action, counterclaim or defense shall be separately 
stated and numbered, and shall be divided into paragraphs 
numbered consecutively, each as nearly as may be containing a 
separate allegation. The allegations contained in a separately 
numibered paragraph of one cause of action, coimterdaim or 
defense may be incorporated as a whole in another cause of action, 
counterclaim or defense in the same pleading by reference without 
otherwise repeating them. Denials of facts allied in the com- 
plaint or in an answer and denied by reply must not be repeated 
nor incorporated in a separate defense or counterclaim. Any 
fact once denied shall be deemed denied for all purposes of the 
pleading. 



37 

Rule 91. Pleadings; how subscribed. A pleading must be 
subscribed with the name of the attorney for the party or of the 
party if appearing in person. 

Rule 92. Conditions precedent; how pleaded. In plead- 
ing the performance of a condition precedent in a contract, it is 
not necessary to state the facts constituting perf ormance, but the 
party may state in general terms, that he, or the person whom 
he represents, duly performed all the conditions of such contract 
on his part 

Rule 93. Pleading by or against corporation. 1. In an 

action by or against a corporation, the complaint shall state that 
a plaintiff or defendant, as the case may be, is a corporation, 
whether domestic or foreign, and if the latter, the state, country 
or government by or imder whose laws it was created. 

2. In such an action, the plaintiff need not prove, upon the 
trial, the existence of the corporation, unless the answer is veri- 
fied and contains a specific allegation that the plaintiff, or the 
defendant, as the case may be, is not a corporation. 

3. In such an action, any mistake in the statement of the 
corporate name is waived, unless the misnomer is pleaded. 

4. The provisions of this rule shall apply to a proceeding. 

Rule 94. Instrument for payment of money; how pleaded. 

Where a cause of action, defense or counterclaim is founded upon 
an instrument for the payment of money only, the party may 
set forth a copy. of the instrument and state that there is due to 
him thereon from the adverse party a specified sum which he 
claims. Such an allegation is equivalent to setting forth the 
instrument according to its legal effect 

Rule 95. Pleading judgment or determination. In plead- 
ing a judgment or other determination of a court or officer of 
special jurisdiction, it is not necessary to state the facts conferring 
jurisdiction, but the judgment or determination may be stated 
to have been duly given or made. 

Rule 96. Pleading in libel and slander. In an action for 
libel or slander, it is not necessary to state in the complaint 
any extrinsic fact for the purpose of showing the application to 
the plaintiff of the defamatory matter, but the plaintiff may state 
in general terms that such matter was published or spoken con- 
cerning him. 
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Rule 97. Pleading in action for slander of a woman. In 

an action of slander brought by a woman for words imputing 
unchastity to her, it is not necessary to allege or prove special 
damages* 

Rule 98* Private statute; how pleaded. In pleading a 
private statute or a right derived therefrom, it is sufficient to 
designate the statute by its chapter number, year of passage, and 
title, or in some other manner with convenient certainty. 

Rule 99. By whom verification made. The verification 

of a pleading must be made by the affidavit of the party, or, if 
there are two or more parties united in interest and pleading 
together, by at least one of them who is acquainted with the facts, 
except as follows: 

1. If the party be a domestic corporation, the verification must 
be made by an officer thereof which shall be deemed a verificaition 
by the party. 

2. If the people of the state, or a public officer in their behalf, 
be the party, the verification may be made by any person 
acquainted with the facts. 

3. If the party be a foreign corporation, or be not witihin the 
county where the attorney has his office ; or if there are two or 
more parties united in interest and pleading together, where none 
of them acquainted with the facts is within that county ; or if the 
a-ction or defense be founded upon a written instrument for the 
payment of money only which is in the possession of the agent 
or the attorney ; or if all the material allegations of the pleading 
be within the personal knowledge of the agent or the attorney, 
the verification may be made by such agent or attorney. 

Rule 100. Form of affidavit of verification. The affidavit 
of verification must be to the effect that the pleading is true to 
the knowledge of the deponent, except as to the matters therein 
stated to be alleged on information and belief, and that as to 
those matters he believes it to be true. If it be made by a person 
other than the party, he must set forth in the affidavit the grounds 
of his belief as to all matters not stated upon his knowledge and 
the reason why it is not made by the party. 

Rule 101. Service of amended pleading. If a pleading 
be amended, a copy thereof must be served on the attorney for 
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the adverse party. A failure to answer the amended pleading, 
within twenty days thereafter, has the same effect as a like 
failure to answer the original pleading. 

Rule 102. Motion to correct pleading. If any matter con" 
tained in a pleading be so indefinite, uncertain or obscure that 
the precise meaning or applicadon thereof is not apparent, or if 
there be a misjoinder of parties plaintiff, or a defect of parties 
plaintiff or defendant, or if causes of action be improperly united, 
the court may order the party to serve such amended pleading as 
the nature of the case may require. 

Rule 103. Striking out matter contained in a pleading. 

If any matter, contained in a pleading, be sham, frivolous, irrele- 
vant, redundant, repetitious, unnecessary, impertinent or scandal- 
ous or may tend to prejudice, embarrass or delay the fair trial 
of the action, the court may order such matter stricken out, in 
which case the pleading will be deemed amended accordingly, or 
the court may order an amended pleading to be served omitting 
the objectionable matter. 

Rule 104. Sham or frivolous answer or reply. If an 

answer or reply be sham or frivolous the court may treat the 
pleading as a nullity and give judgment accordingly, or allow a 
new pleading to be served upon such terms as the court deems 
just. 

Rule 105. Motion addressed to pleading. A motion under 
rules one hundred and two, one hundred and three or one hundred 
and four must be noticed within twenty days from the service 
of the pleading to which the motion is addressed. The time to 
make such motion shall not be extended unless notice of at least 
two days of an application for such extension be given to the 
adverse party. 

Rule 106. Motion for judgment; when the defect appears 
on face of complaint. Within twenty days after the service of 
the complaint, the defendant may serve notice of motion for 
judgment dismissing the complaint, or one or more causes of 
action stated therein, where it appears on the face thereof: 

1. That the court has not jurisdiction of the person of the 
defendant. 

2. That the court has not jurisdiction of the subject of the 
aetion. 
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3. That the plaintiff has not legal capacity to sue. 

4. That there is another action pending between the same 
parties for the same cause. 

5. That the complaint does not state facts sufficient to consti- 
tute a cause of action. 

Rule 107. Motion for judgment; when the defect does not 
appear on face of complaint. Within twenty days after the 
service of the complaint, the defendant may serve notice of 
motion for judgment dismissing the complaint, or one or more 
causes of action stated therein, on the complaint and affidavit 
stating facts tending to show: 

1. That the court has not jurisdiction of the person of the 
defendant. 

2. That the court has not jurisdiction of the subject of the 
action. 

3. That the plaintiff has not legal capacity to sue. 

4. That there is another action pending between the same 
parties for the same cause. 

" . That there is an existing final judgment or decree of a court 
of competent jurisdiction rendered on the merits, determining 
the same cause of action between the parties. 

6. That the cause of action did not accrue within the time 
limited by law for the commencement of an action thereon. 

7. That the claim or demand set forth in the complaint has 
been released. 

8. That the contract on which the action is founded is unen- 
forceable under the provisions of the statute of frauds. 

9. That the cause of action did not accrue against the defend- 
ant because of his infancy or other disability. 

Rule 108. Determination of the motion. If the plaintiff 
on the hearing of a motion specified in the last rule shall present 
affidavits denying ihe facts alleged by the defendant or shall 
state facts tending to obviate the objection, the court may hear 
and determine the same and grant the motion, and in its discre- 
tion allow the plaintiff to amend the complaint upon such 
terms as are just; or it may direct that the questions of fact, 
which shall be clearly and succinctly stated in the order, be tried 
by a jury or referee, the findings of which shall be reported to 
the court for its action ; or it may overrule the objections, and in 
its discretion may allow the same facts to be alleged in the answer 
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03 a defense. If the objections be made to dome of the canaea 
of action, and not to all, judgment may be entered as provided in 
section ninety-six of the civil practice act or rule one hundred 
and ninpty-five of the rules of civil practice. 

Rufe 109. Plaintiff's inotiott on tli« answer. Within ten 
days after the service of an answer, the plaintiff may serve 
notice of motion to dismiss a counterclaim or strike out a defense 
consisting of new matter contained therein, where one or more 
of the following defects appear on the face thereof : 

1. That the court has not jurisdiction of the subject of the 
counterclaim. 

2. That the defendant has not legal capacity to recover on the 
counterclaim. 

3. That there is another action pending between the same 
parties for the same cause. 

4. That the counterclaim is not one which may be properly 
interposed in the action. 

5. That the counterclaim does not state facts sufficient to con^ 
stitute a cause of action. 

6. That the defense consisting of new matter is insufficient in 
law. 

Rule 110. Plaintiff's motion; when defect does not appear 
on face of answer. Within ten days after the service of the 
answer, the plaintiff may serve notice of motion for judgment 
dismissing a counterclaim on the pleadings and an affidavit tend- 
ing to show : 

1. That the court has not jurisdiction of the subject of the 
counterclaim. 

2. That there is another action pending between the same 
parties for the same cause. 

3. That there is an existing final judgment or decree of a court 
of competent jurisdiction rendered on the merits determining the 
same cause of action between the parties. 

4. That the claim or demand set forth in the counterclaim has 
been released. 

5. That the contract on which the cause of action alleged in the 
counterclaim is unenforceable under the provisions of the statute 
of frauds. 
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Hule one hundred and eight shall apply to the determination of 
the motion. 

Rule 111. Motion on reply. Within ten days after service 
of a reply, the defendant may move to strike out the reply, or a 
separate defense therein, on the ground that it is insufficient in 
law upon the face thereof. 

* 

Rule IIZ Motion for judgment on the pleadings after 
issue joined. If either parly be entitled to judgment on the 
pleadings, the court may, on motion, give judgment {accordingly, 
and without regard to which party makes the motion. 

Rule 113. Summary judgment. When an answer is served 
in an action to recover a debt or liquidated demand arising, 

1. on a contract, express or implied, sealed or not sealed ; or 

2. on a judgment for a stated sum ; 

the answer may be struck out and judgment entered thereon on 
motion, and the affidavit of the plaintiff or of any other person 
having knowledge of the facts, verifying the cause of action and 
stating the amount claimed, and his belief that there is no defense 
to the action; unless the defendant by aflSdavit, or other proof, 
shall show such facts as may be deemed, by the judge hearing the 
motion, sufficient to entitle him to defend. 

Rule 114. Partial judgment. If it appear that such defense 
applies only to part of plaintiff's claim, or that any part be 
admitted, the plaintiff may have final judgment forthwith for 
so much of his claim as such defense does not apply to or as is 
admitted, on such terms as may be just, and the action may be 
severed. 

Rule 115. Costs on motion for bill of particulars. If a bill 
^f particulars be directed, as provided in section two hundred and 
forty-seven of the civil practice act, the court or judge, in the 
order, may impose costs of the motion, where a request for delivery 
of the bill has previously been made but not complied with. 

Rule 116. Verification of bill of particulars. If a pleading 
be verified, a bill of particulars, directed to be allowed, also 
must be verified in like manner as a copy of an account is required 
to be verified by the provisions of section two hundred and forty- 
six of the civil practice act. 
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TITLE 15 
DEPOSITIONS TO BE USED WITHIN THE STATE 

Rule 120. Deposition to be used on motion. 

121. Notice of taking testimony by deposition. 

122. Application for an order for a deposition. 

123. Proof on application for order to perpetuate testimony 

for future action. 

124. Motion to vacate notice. 

125. Certain papers relating to depositions to be filed. 

126. Service and settlement of interrogatories. 

127. Time and place of taking testimony; adjournments. 

128. Papers to authorize officer or person to proceed with 

examination. 
129'. Manner of taking testimony by deposition. 

130. Special provisions as to depositions taken without 

the state. 

131. Provisions relating to return and filing of depositions 

and papers from without the state. 

132. Where depositions are to be filed and kept. 

133. When deposition taken without the state may be 

suppressed. 

Rule 120. Deposition to be used on motion. Where a party 

intends to make or oppose a motion in a court of record and 
it is necessary for him to have the affidavit or deposition of a 
person not a party to use on the motion, the court or a judge 
authorized to make an order in the case may make an order 
appointing a referee to take the deposition of such person. The 
order must be founded on proof by affidavit that the applicant 
intends to make the motion, or that notice of a motion has been 
given which the applicant intends to oppose. The affidavit must 
specify the nature of the action and must show that the deposition 
is necessary thereon and that such person has refused to make an 
affidavit of the facts which the applicant verily believes are within 
his knowledge. One day's notice of such application must be 
given to the attorney for each party who has appeared in the 
action. The person to be examined may be subpoenaed and com- 
pelled to attend as on a trial and may be cross-examined by the 
party on whose attorney the notice has been served. The depo- 
sition must be taken by question and answer and be subscribed 
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by the witness and must be delivered to the attorney for tihe 
party who procured the order unless such order provides a 
different disposition thereof. 

Rule 121. Notice of taking testimony by deposition. 

The notice of taking testimony by deposition shall contain the 
title of the action and be subscribed with the name and address 
of the person giving the same and shall be served at least five days 
before the time specified therein for the taking of the testimony. 

Rule 122. Application for an order for a deposition. 

If a party desire to take the deposition of an adverse party or a 
witness to obtain information to enable him to draw a complaint, 
he shall apply for an order, or if he shall apply for an order to 
take testimony by deposition under any provision of article 
twenty-nine of the civil practice act, he must present proof by 
affidavit that statutory grounds exist for taking the same; that 
the testimony of such person is material and necessary for the 
party making such application, or the prosecution or defense of 
such action. If an adverse party, or the original owner of a daim, 
whose testimony is sought, be a corporation, joint-stock or other 
unincorporated association, the affidavit must state the office or 
position in such corporation or association held by the person 
whose testimony is material and necessary. If the production of 
books and papers be desired, the affidavit must describe them, so 
far as practicable, and state facts to show that their production 
is material and necessary. 

Rule 123. Proof on application for order to perpetuate 
testimony for future action. On an application for an order 
allowing testimony to be taken by deposition for use in an action 
about to be brought in a court of record, the applicant shall 
present to the court in which the action may be brought an 
affidavit setting forth the nature of the controversy which is 
expected to be the subject of the action and the circumstances 
which render it necessary for the protection of the applicant's 
rights that the witness's testimony be perpetuated. 

Rule 124. Motion to vacate notice. If a party on whom a 
notice to take testimony by deposition is served shall move to 
vacate, modify or limit the same, he shall specify in his notice 
of motion the grounds of the motion, and may support the same 
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by affidavit, which shall be served with the notice of motion. 
If the court or judge who hears the motion shall deem that the 
testimony sought to be taken is not material or necessary for the 
party who served the notice, or for any reason that the interests 
of justice would not be subserved by such examination, an order 
may be made vacating and setting aside the notice to take the 
testimony or limiting the scope of the examination. If the court 
or judge shall deem that the testimony should be taken at a time 
or place, or before a person, other than specified in lihe notice, an 
order may be made fixing a different time or place for the taking 
of the testimony, and designating some other person to take the 
same, and imposing reasonable terms or conditions. 

Rule 125. Certain papers relating to depositions to be 
filed. A stipulation that testimony be taken by deposition shall 
be filed in the office of the clerk before any proceedings are taken 
thereunder, unless the testimony is to be taken on written inter- 
rogatories only and the interrogatories are settled by the stipula- 
tion and made a part thereof. If an order to take testimony by 
deposition be made by a judge, out of court, it must be entered 
in the office of the derk. 

Rule 126. Service and settlement of interrogatories. When 
written interrogatories are required, they may be settled by 
consent of the parties. If they are not so settled, interroga- 
tories and cross-interrogatories shall be served and settled as 
follows: the interrogatories shall be served within ten days after 
the entry of the order or the filing of the stipulation which pro- 
vides for written interrogatories; crosfr-interrogatories shall be 
served within ten days after the service of the interrogatories, 
unless a different time is fixed by order or consent. If a party 
shall fail to serve cross-interrogatories within the time limited 
therefor, he shall be deemed to have waived his right to propound 
cross-interrogatories to the person whose deposition is to be taken ; 
but where the examination may be partly oral, he may appear and 
cross-examine orally as to the matters elicited by the adverse 
party by oral questions. Either party, wilhin two days after the 
service of the cross-interrogatories, or within two days after the 
time to serve cross-interrogatories has expired, may serve on the 
adverse party a notice of not less than two nor more than ten days 
of the settlement of the interrogatories and cross-interrogatories 
before a justice of the court or a county judge. Either party shall 
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be allowed to insert any question pertinent to the issue. If 
neither party serve such a notice within the time limited therefor, 
the interrogatories and cross-interrogatories are to be deemed 
settled as served and shall be allowed without notice. 

Rule 127. Time and place of taking testimony; adjourn- 
ments. The officer or person before whom testimony is 
to be taken wholly or partly on oral questions shall proceed with 
the examination at the time and place designated therefor, unless 
the examination be adjourned. Any examination for the taking 
of testimony by deposition may be adjourned, from time to time, 
by the officer or person before whom it is to be taken; provided, 
however, that an examination within the state shall not be 
adjourned to a place outside the county containing the place 
designated in the notice or order. 

Rule 128. Papers to authorize officer or person to pro- 
ceed with examination. Before proceeding with an examina- 
tion under a commission, order, stipulation or notice for the taking 
of testimony by deposition, the officer or person before whom it 
is to be taken shall have the commission, the stipulation or a 
certified copy thereof, if the stipulation shall have been filed, a 
certified copy of the order or a copy of the notice, as the case may 
be, under which he is authorized to act, together with proof of 
service of any order or notice required to be served. If he shall 
have only the notiee for taking depositions provided for in section 
two hundred and ninety of the civil practice act, with proof of 
service thereof, he shall require the party at whose instance the 
notice was served, or the counsel by whom he is represented at 
the hearing, to make affidavit that, to the best of his knowledge, 
information and belief, no motion has been made under section 
two hundred and ninety-one of the civil practice act to modify 
or vacate the notice, or, if made, that the motion has been heard 
and denied and that no stay of proceedings in the matter is in 
force. If the testimony is to be taken without the state, such 
officer or person shall also be provided by counsel for the party 
seeking the examination with a copy of this title of the rules and 
of article twenty-nine of the civil practice act. Proof of service 
of any order or notice referred to in this rule shall be made by 
affidavit. 

Rule 129. Manner of talcing testimony by deposition. 

On the oral examination of a person whose testimony is to be 
taken by deposition, either within or without the state, the oral 
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examination shall be conducted in the same manner as on the trial; 
except that an objection to any question need not be noted, and 
may be raised upon the trial, unless it be an objection to form 
only, which must be noted. A deposition, when completed, must 
be read carefully to the person examined and subscribed by him. 
In an examination within the state before a person other than 
a judge of the court, if a witness refuses to answer a question, 
such refusal may be reported to the court or judge, who shaD 
determine if the witness should answer. 

Rule 130. Special provisions as to depositions talcen with- 
out the state. An officer or person before whom testimony 
is taken without the state shall comply with the following 
directions : 

1. If an exhibit be produced and proved, he shall annex to the 
deposition the exhibit, or a copy thereof if the original be not 
surrendered, subscribed by the witness proving it, and numbered 
or otherwise identified, in writing thereon, by the officer or person 
taking the deposition, who must subscribe his name thereto ; 

2. He shall subscribe his name to each single sheet of the 
deposition ; 

3. He shall annex to the deposition the papers authorizing him 
to proceed with the examination, together with the interroga- 
tories, if any; 

4. He shall annex to each deposition his certificate setting 
forth : 

a. That the witness was duly sworn, and that the deposition 
was duly taken and is a true record of the testimony of the witness 
and of all questions and answers required to be inserted ; 

b. That the signature of the witness to the deposition and any 
exhibit or copy attached thereto is genuine ; 

c. A statement of all appearances by the parties and attorneys. 

5. On the completion of the examination, he shall inclose in 
a single packet, securely sealed, the deposition or depositions and 
all papers required to be annexed thereto; 

6. If the notice, stipulation or order contain a direction to 
return the deposition by mail, or if there is no direction as to the 
manner of the return, he must immediately deposit the packet 
in the postoffioe, postage priepaid, and addressed to the clerk with 
whom it is required to be filed at his office ; 
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7. If there be a direction to return the same by an agent of the 
party, at whose instance the testimony is taken, the packet so 
addressed must be delivered to the agent ; 

8. A notice, stipulation or order for the taking of a deposition 
before two or more persons may be executed by one or more of 
them. 

Rule 131. Provisions relating to filing of depositions and 
papers from without the state. The following provisions shall 
apply to the filing of depositions and papers from without the 
state : 

1. If a packet containing such depositions and papers be deliv- 
ered to an agent, he must deliver it to the clerk to whom it is 
addressed or to a judge of the court, on the making of an aflSdavit 
by the agent that he had received it from the hands of the officer 
or person who took the deposition and that it had not been opened 
or altered since he received it ; 

2. If the agent be dead, or, from sickness or other disability, 
is unable to deliver the packet personally, it must be received by 
the clerk or judge from the hands of another person, on the making 
of an affidavit by the latter that he had received it from the agent ; 
that the agent is dead, or otherwise unable to deliver it; that it 
has not been opened or altered since he received it; and that he 
believes that it has not been opened or altered since it came from 
the hands of the officer or person who took the deposition ; 

3. The clerk or judge who receives the packet, must indorse 
thereon the time of receipt and opening thereof and imme- 
diately file it in the office of the clerk together with the affidavit 
of the person who delivered it to him ; 

4. If the packet be transmitted through the post-office, the clerk 
to whom it is addressed must receive it from the post-office, open 
it, indorse thereon and sign a like note of the time of the receipt 
and opening thereof, and immediately file it in his office. 

Rule 132. Where depositions are to be filed and kept. 

Each deposition, and the papers required to be annexed thereto, 
shall be filed, within ten days after its completion and return, 
in the office of the clerk of the court, in the county in 
which the action is triable or special proceeding pending unless 
such filing is waived by stipulation.. Each deposition, and the 
papers annexed, shall remain on file with such clerk, unless other- 
wise provided by stipulation of the parties, or unless the court, 
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by order, directs them to be filed with another clerk. They shall 
always be open to the inspection of the parties, each of whom is 
entitled to make copies thereof. 

Rule 133. When deposition taken without the state 
may be suppressed. If a deposition taken without the state has 
been improperly or irregularly taken or returned, or the attorney 
for either party has practiced any fraud, or unfair or over-reaching 
conduct, in respect of such deposition, an order for the suppression 
of the deposition may be made by the court, on the application 
of the party aggrieved, after notice to the adverse party. If it 
appear that a resident of the state whose deposition was taken 
without the state could have been subpoenaed to attend the trial, 
his deposition may be suppressed unless he resides more than one 
hundred miles from the place of trial. 

TITLE 16 
DEPOSITIONS TO BE USED WITHOUT THE STATE 

Rule 136. Subpoena to compel attendance of witness to obtain 

testimony for use without the state and proceed- 
ings thereon. 
137. Punishment of disobedient witness. 

Rule 136. Subpoena to compel attendance of witness 
to obtain testimony for use without the state and proceedings 
thereon. The petition prescribed by section three hundred and 
eleven of the civil practice act must state generally the nature of 
the axjtion or proceeding in which the testimony is sought to be 
taken, and that the testimony of a witness is material to the issues 
presented in such action or proceeding, and shall set forth the 
substance of, or have annexed thereto, a copy of the conmiission, 
order, notice, consent or other authority under which the depo- 
sition is taken. If an application be made for a subpoena to 
compel the production of books or papers, the petition shall 
specify, as nearly as the applicant can, the particular books or 
papers the production of which is sought, and show that the 
applicant has reason to believe that such books or papers are in 
the possession of, or under the control of, the witness and are 
material on the issues presented in the action or proceed- 
ing in which the deposition of the witness is sought to be taken. 
Unless the court or judge is satisfied that the application is made 
in good faith to obtain testimony within sections three hundred 
pd ten and three hundred and eleven of tliQ QivU practice act 
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the application for the production of such books or papers shall 
not be granted. If the subpoena direct the production of books 
or papers, it shall specify the particular books or papers to be 
produced, and shall specify whether the witness is required to 
deliver sworn copies of such books or papers to the commissioner, 
or to produce the original thereof and deposit the same with the 
commissioner. The subpoena must be served on the witness at 
least two days, or, in case of a subpoena requiring the production 
of books or papers, at least five days before the day on which the 
witness shall be commanded to appear. A party to an action or 
proceeding in which a deposition is sought to be taken or a witness 
subpoenaed to attend and give his deposition may apply to the 
court which issued the subpoena, on one day's notice, to vacate or 
modify such subpoena. 

Rule 137. Punishment of disobedient witness. On proof 
by affidavit that a person to whom a subpoena has been 
issued refuses or fails to obey the subpoena; to be duly sworn 
or affirmed; to testify or answer a question propoimded to 
him; to produce a book or paper which he has been subpoenaed 
to produce; or to subscribe his deposition when correctly taken 
down, a justice of the supreme court or a county judge shall grant 
an order requiring such person to show cause before the supreme 
court, at a time and place specified, why he should not appear; 
be sworn or affirmed; testify; answer a question propounded; 
produce a book or paper; or subscribe his deposition, as the case 
may be. Such affidavit shall also set forth the nature of the 
action or proceeding in which the testimony is sought to be 
taken, and a copy of the pleadings or other papers defining the 
issues in such action or proceeding, or the facts to be 
proved therein. On the return of such order to show cause, the 
supreme court, on such affidavit and on the original petition, 
and on such other facts as shall appear, shall determine 
whether such person should be required to appear; be sworn or 
affirmed; testify; answer the question propounded; produce the 
book or paper; or subscribe his deposition, as the case may be, 
and may prescribe such terms and conditions as shall seem proper. 
On proof of a failure or refusal on the part of any person to 
comply with any order of the court made on such determination, 
the court or judge shall make an order requiring such a person 
to show cause, before it or him at a time and place therein 
specified, why such person ^hoi^lij not be punished, for t^e offensci 
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as for a contempt. On the return of the order to show cause the 
questions which arise must be determined as on a motion. If 
such failure or refusal be established to the satisfaction of the 
court or judge before whom the order to show cause is made 
returnable, the court or judge shall prescribe the punishment as 
in the case of a recalcitrant witness in the supreme court. 

TITLE 17 

PERPETUATION OF TESTIMONY IN REAL PROPERTY 

ACTIONS 

Eule 138. Petition to perpetuate testimony in real property 

actions. 

Rule 138. Petition to perpetuate testimony in real 
property actions. A person desiring to take a deposition and to 
perpetuate testimony in any action or proceeding involving a 
question as to title to real property in the state of New York as 
prescribed in the civil practice act may present to a justice of the 
supreme court a petition, duly verified, setting forth as follows : 

1. A description of the real property in relation to which 
the petitioner desires testimony taken and perpetuated, the estate 
of the petitioner therein, whether in fee or for life, or for a term 
of years, and whether he holds as heir, devisee or purchaser, or as 
trustee of an express trust; 

2. That the property at the date of the petition is and for one 
year next preceding has been in his possession or the possession 
of himself and those from whom he derives title, either as sole 
owner or afi joint tenant or as tenant in common; 

3. A general statement of the facts as to which testimony 
IS to be taken and the circumstances which render it necessary 
for the protection of the petitioner's rights that the proposed 
testimony should be perpetuated; 

4. The names and residences of the persons to be examined; 

5. The names and residences of persons having interests 
which may be adversely affected by the testimony sought to be 
taken, so far as such names and residences are within the knowl- 
edge of the petitioner; or, where such names and residences can- 
not be ascertained, a statement of the class of persons having 
interests which may be so adversely affected; 

6. Any other fact necessary to show that the case comes 
within the provisions of the civil practice act relating to such 
deposition* 
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DISCOVERY AND INSPECTION 

Rule 140. Application for discovery. 

141. Hearing of application ; order. 

142. Referee to superintend discovery or inspection. 

Rule 140. Application for discovery. A party to an action 
may apply to the court for an order requiring an adverse 
party to show cause why he should not be compelled to produce 
and discover, or to give an inspection and copy of, or permission to 
take a copy or photograph of, a book, document, paper, machine 
or other article, or to make a discovery of any article or property 
in his possession or under his control, relating to the merits of 
the action or of the defense therein. Such order to show cause 
shall be granted on an affidavit showing that the book, document, 
paper, machine, article or property whereof discovery or inspec- 
tion is sought is not in the possession or under the control 
of the party applying therefor but is in the possession or under 
the control of the party against whom discovery or inspection is 
sought, or of his agent or attorney. 

Rule 141. Hearing of application; order. On the return 
of such order to show cause, the court shall make such an 
order with respect to the discovery or inspection prayed for as 
justice requires. The order for discovery or inspection shall 
specify the time, place and manner in which it is to be made. 
The order may stay any other proceedings in the action until such 
order shall have been complied with or vacated. 

Rule 142. Referee to superintend discovery or inspection. 

If discovery or inspection be directed, a referee may be appointed 
by the Order to direct and superintend it, whose certificate, unless 
set aside by the court, is presumptive, and, except in proceedings 
for contempt, conclusive evidence of compliance or non-compliance 
with the terms of the order. 

TITLE 19 

CHANGE OF VENUE 

Eule 145. Stay of proceedings for change of venue. 

146. Demand for change of place of trial. 

147. Taking effect of order changing place of trial. 

Rule 145. Stay of proceedings for change of venue. 

ITo order to stay proceedings for the purpose of moving to change 
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the place of trial shall be granted unless it shall appear from the 
papers that the defendant has used due diligence in preparing the 
motion for the earliest practicable day after issue joined. Such 
order shall not stay the plaintiff from taking any step, except 
subpoenaing witness^ for the trial, without a special clause to 
that effect 

Rule 146. Demand f«r change of place of trial. If the 

defendant in an action in the supreme court demand that the 
action be tried in the proper county, his attorney must serve on 
the plaintiffs attorney with the answer, or before service of the 
answer, a written demand accordingly. The demand must specify 
the eounty where the defendant requires the action to be tried. 
If the plaintiff's attorney fail to serve his written consent to 
the change as proposed by the defendant within five days after 
service of the demand, the defendant's attorney, within ten days 
thereafter, may serve notice of a motion to change the place of 
trial 

Rule 147. Taking effect of order changing place of 
trial. An order changing the place of trial of an action in the 
supreme court shall become effective upon the entry thereof in 
the office of the clerk of the county from which the place of trial 
is changed; but for the purposes of an appeal therefrom, the 
place of trial is deemed unchanged. 

TITLE 20 
NOTICE OF TRIAL AND OF ISSUE 

Rule 150. Notice of trial. 
151. Note of issue. 

Rule 150. Notice of trial. At any time after the joinder of 
issue and at least fourteen days before the commencement of the 
term, or the opening of an adjourned term, either party may serve 
a notice of trial. 

Rule 151. Note of issue. A party who has served a 
notice of trial shall file with the clerk a note of issue stating the 
title of the action, the names of the attorneys, the time when the 
last pleading was served, the nature of the issue, whether of fact 
or of law, and, if an issue of fact, whether it is triable by a jury 
or by the court without a jury, and the particular nature and 
object of the action. The note of issue shall be filed at least twelve 
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days before the commencement of the term. The derk thereupon 
must enter the .cause upon the calendar according to the date of 
issue. The derk must prepare the calendar and have the necessary 
copies ready for distribution at least five days before the com- 
mencement of the term, 

TITLE 21 
TRIAL 

Eule 155. Order containing stay. 

156. Motion for dismissal of complaint. 

157. Settlement of issues for trial by jury. 

158. Terms at which issues of fact triable. 

159. Stipulation for trial elsewhere than at court house. 

160. Papers to be furnished on trial. 

161. Opening and closing speeches and examinations. 

162. Production of books and papers by library associa- 

tions, public departments and ofBcers. 

163. Application for order to produce prisoner as a wit- 

ness. 

164. Jurors may be excluded from court room. 

165. Entry of verdict 

166. Defects in pleadings; variance; failure of proof. 

Rule 155. Order containing stay. An order served less than 
ten days before the beginning of a term in which an action may 
be reached for trial shall not stay proceedings unless made by the 
judge who is appointed to hold such term, nor unless such stay is 
contained in an order to show cause returnable on the first day of 
such term, in which case it shall not operate to prevent the sub- 
poenaing of witnesses or placing the cause on the calendar. 

This shall not apply to orders of the appellate division or of a 
judge thereof. 

Rule 156. Motion for dismissal of complaint. Whenever 
an issue of fact in any action pending in any court has been 
joined and the plaintiff therein shall fail to bring the same to 
trial within a reasonable time according to the course and prac- 
tice of the court, the defendant, at any time after later issues shall 
have been tried in their regular, order, may move for the dismissal 
of the complaint with costs. 

If it be made to appear to the court that the neglect of the 
plaintiff to bring the action to trial has not been unreasonable, 
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the court may permit the plaintiflF, on such terms as may be just, 
to bring the said action to trial at a future term; otherwise the 
complaint shall be dismissed. 

Rule 157. Settlement of issues for trial by jury. If 

a party desire to have an issue of fact framed for trial by jury, 
not as a matter of right but in the discretion of the court, the 
party shall give notice of a motion therefor within twenty days 
after issue joined. If such motion be not made within such time, 
the right to apply for a trial by jury is waived. With the notice 
of motion shall be served a copy of the questions of fact proposed 
to be submitted to the jury for trial, in proper form to be incor- 
porated in the order, and the court or judge may settle the issues. 

Rule 158. Terms at which issues of fact triable. In 

the supreme court, an issue of fact triable by a jury must be tried 
at a trial term thereof, and an issue of fact triable by the court 
may be tried at a trial term or a special term of the supreme court. 

Rule 159. Stipulation for trial elsewhere than at court 
house. A stipulation that an action or proceeding pending in 
a court of record shall be tried or heard and determined else- 
where than at the court house must specify the place of trial or 
hearing and must be filed in the oflSce of the clerk, and the trial 
or hearing may be brought on upon the usual notice unless other- 
wise provided in the stipulation. 

Rule 160. Papers to be furnished on trial. If the issue 
be brought to trial by the plaintiff, he must furnish the court 
with copies of the summons and pleadings, and the offer of judg- 
ment, if any has been made; if the issue be brought to trial 
by the defendant, they must be furnished by the defendant. 

On each pleading thus furnished, shall be plainly designated 
the parts thereof claimed to be admitted or controverted by the 
succeeding pleading. 

Rule 161. Opening and closing speeches and examina- 
tions. Unless otherwise directed, each party shall open his case 
before any evidence is introduced and no other opening shall be 
permitted. One counsel only on each side shall examine or cross- 
examine a witness. One counsel only on each side shall sum up 
and he shall not occupy more than one hour unless by permission 
of the judge. While addressing the court, examining witnesses 
or summing up, counsel shall stand. 
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Rule 162. Production of books and papers by library 
associations, public departments and officers. Ko subpoena 
duces tecum requiring a library association or corporation, a public 
officer, a department of a municipal corporation, or other public 
officer or department, to produce on the trial of an action or 
proceeding before a couii; or referee, books, papers or other 
documents or writings in its or his possession, shall be issued 
except by a justice of the supreme court in the district in which 
thp library or department is situated or the public officer is 
employed, or by a judge of the court in which the action or 
proceeding is pending, and except upon one day's notice to the 
library, officer, corporation or head of the department having 
possession of the books, papers or other documents or writings, 
and also to the opposing party or his attorney. The justice or the 
judge to whom the application is made shall not require the pro- 
duction of such books, papers or other documents or writings 
before a court or referee, when a stipulation between the attorneys 
or a copy thereof, duly verified, will serve, in his opinion, the 
purpose of such production, and he may impose such other con- 
ditions as, in his opinion, may be reasonable. Upon the refusal 
of a party to such an application to make such stipulation when 
required so to do, the justice or the judge to whom the application 
for a subpoena duces tecum is made may impose on such party 
the actual cost or expense incurred in producing the books, papers 
or other documents or writings in accordance with the subpoena, 
in addition to the fees now required by law on the service of a 
subpoena. 

Rule 163. Application for order to produce prisoner 
as a witness. An application for an order, made as prescribed 
in the civil practice act, to bring a prisoner before the court as a 
witness, must be verified by affidavit and must state: 

1. The title and nature of the action or proceeding in regard 
to which the testimony of the prisoner is desired, and the court, 
or body in or before which, or the officer before whom, it is 
pending; 

2. That the testimony of the prisoner is material and neces- 
sary to the applicant on the trial of the action or the hearing of 
the proceeding, as he is advised by counsel and verily believes ; 

3. The place of confinement of the prisoner; 

4. Whether the prisoner is or is not confined under a sentence 
for a felony. 
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But where the attorney-general or districirattorney makes the 
application^ he need not swear to the advice of counsel. 

Rule 164. Jurors may be excluded from court room* 

The court may exclude from the court room the jurors sitting in 
an action during the argument of a motion for non-suit^ dismissal 
of the complaint or direction of a verdict, or the argument of a 
question concerning admission or exclusion of evidence. 

Rule 165. Entry of verdict. When the jury renders a 
verdict, or finds on one or more specific questions of fact, stated 
under the direction of the court, the clerk must make an entry in 
his minutes specifying the time and place of the trial ; the names 
of the jurors and witnesses; the verdict, or the questions and 
findings thereon, as the case requires; and the direction, if any, 
which the court gives with respect to the subsequent proceedings. 

Rule 166. Defects in pleadings; variance; failure of 
proof. 1. If a pleading be defective, whether for failure to state 
a cause of action, or a defense, or otherwise, and objection thereto 
has not been raised before the trial, the judge may permit it to be 
amended. If evidence be offered which is relevant to the con- 
troversy between the parties, but which is not admissible because 
the facts to the proof of which it is addressed are not sufficiently 
pleaded, or in case of variance between pleading and proof, the 
judge may permit an amendment conforming the pleadings to 
the proof. In granting any amendment hereinbefore provided 
for, the judge may adjourn the trial or direct a new trial, and 
impose terms and conditions in his discretion. 

2. A complaint or counterclaim need not be dismissed on the 
trial because of failure of or defect in proof, if it shall be made 
to appear that the evidence to supply the defect can be produced. 
In such case the judge may thereupon receive such evidence or 
adjourn the trial, or direct a new trial, on such terms as in his 
discretion shall be proper. 

TITLE 22 
REFERENCES 

Rule 170. Eeferences other than for trial of issues or foreclosure 

computation. 

171. Referee to be sworn. 

172. Qualifications of a referee. 

173. Deposit by referee. 
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Rule 170. References other than for trial of issues or 
foreclosure computation. Except in a reference to hear and 
determine the issues of an action or proceedings and a reference 
for computing the amount due in a foreclosure action, each wit- 
ness shaU sign a transcript of his testimony unless such signing 
is waived. The report of the referee shall be filed with the testi- 
mony and a note ef the time of filing shall be entered by the derk 
in his record of the proceedings in such case. After the report is 
filed either party may move thereon, on notice to all parties 
interested. 

Rule 171. Referee to be sworn. A referee to hear and 
determine, or to take testimony and report, before proceeding to 
hear the testimony, muBt be sworn, faithfully and fairly to try the 
issues, or to determine the question referred to him, as the case 
requires, and to make a just and true report according to the best 
of his understanding. If all the parties whose interest will be 
affected by the result are of age, and present in person or by 
attorney, they may waive the referee^s oath. The waiver may be 
made by written stipulation, or orally. If it be oral, it must be 
entered in the referee^s minutes. 

Rule 172. Qualifications of a referee. A referee appointed 
by the court must be free from all just objection, and no 
person shall be so appointed, to whom all the parties object, 
except in an action to annul a marriage or for a divorce or a 
separation. A judge cannot be appointed a referee in an action 
brought in a court of which he is a judge except by the written 
consent of the parties, and, in that case, he cannot receive any 
compensation as referee. No person shall be appointed a referee 
in an action or proceeding who holds the position of a court cleik, 
or confidential clerk, private secretary, secretary or stenographer to 
any justice or judge of a court of record. Except by consent of 
all the parties in interest, no person, unless he be an attorney of 
the court in good standing, shall be appointed sole referee in any 
action or proceeding. No person shall be appointed a referee 
who is the partner or clerk of the attorney or counsel of any party 
to the action or who occupies the same office with such attorney 
or counsel. 

Rule 173. Deposit by referee. All moneys received by 
a referee appointed to sell property shall be deposited forthwith 
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bj the referee, in his name as referee, in a bank or trust company 
authorized to receive deposit of court funds and designated by 
the court. If there be no such depository in the city or towli in 
which the referee resides, then he shall forthwith deposit such 
moneys in a depository located in an adjoining city or town or 
with the county treasurer of the county in which the action or 
proceeding is pending. Such moneys shall not be withdrawn 
except as directed by the judgment or order under whidi the 
deposit is made, or on the order of the court. 

TITLE 23 
RECEIVERS 

Rule 175. Duties of a receiver of debtor^s estate. 

176. Security for costs by receiver before action. 

177. Application by receiver in supplementary proceedings 

for leave to sue. 

178. Sequestration of property of corporation; receiver 

thereof. 

179. Where motion made for removal of receiver; exten- 

sion of receivership. 

180. Power of receiver to employ counsel. 

Rule 175. Duties of a receiver of debtor*s estate. Unless 
restricted by the special order of the court, every receiver of 
the property of a debtor may sue for and collect all the debts, 
demands and rents belonging to such debtor. He may sue also 
in the name of the debtor, where it is necessary or proper for him 
to do so ; and, without notice, he may apply for an order that the 
tenants of any real property belonging to the debtor shall pay the 
rents and profits thereof to the receiver. He may be permitted by 
the court to make leases from time to time. He may be permitted 
to make repairs necessary to the preservation of the property ; but, 
without leave of the court, he shall not make improvements or 
substantial repairs to real property. It shall be his duty, without 
unreasonable delay, to convert the debtor's personal property into 
money. He shall not sell any real property of the debtor without 
an order of the court. He is not to be allowed for the costs of any 
action brought by him against an insolvent from whom he is 
unable to collect his costs, unless such action is brought by per- 
mission of the court, or by consent of all persons interested 
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in the funds in his hands. By leave of the court, he may sell 
desperate debts and other doubtful claims to personal property, at 
public auction, giving at least ten days' public notice of the time 
and place of such sale ; or by like leave he may compromise and 
settle such as are unsafe or of doubtful character. 

Rule 176. Security for costs by receiver before action. 

In all cases where a receiver applies to the court for leave to bring 
an action, other than a receiver appointed under proceedings sup- 
plementary to execution, he shall show in such application that he 
has sufficient property in his actual possession to secure the person 
against whom the action is to be brought for any costs which he 
may recover against such receiver ; otherwise the court may require 
the receiver to give a bond, with sufficient security, properly 
acknowledged, and approved by the court, conditioned for the pay- 
ment of costs. 

Rule 177. Application by receiver in supplementary pro- 
ceedings for leave to sue. Whenever a receiver appointed 
under proceedings supplementary to execution shall apply 
for leave to bring an action, he shall present and file with 
his application the written request of the creditor in whose behalf 
he was appointed that such action be brought, or else he shall give 
a bond, wilii sufficient security, properly acknowledged, and 
approved by the court, to the person against whom the action is 
to be brought, conditioned for the payment of any costs which 
may be recovered against such receiver. Leave to bring action 
shall not be granted except on such written request or on the 
giving of such security. 

Rule 178. Sequestration of property of corporation; 
receiver thereof. AH motions for the sequestration of the 
property of corporations, or for the appointment of receivers 
thereof, must be made in the judicial district in which the prin- 
cipal place of business of said corporations, respectively, is situ- 
ated, except that in actions brought by the attorney-general in 
behalf of the people of this state, when it shall be made to appear 
that such sequestration is a necessary incident to the action, and 
that no receiver has already been appointed, a motion for the 
appointment of one may be made in any county within the judicial 
district in which such action is triable. 
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Rule 179. Where motion made for removal of receiver; 
extension of receivership. No motion can be made or other pro- 
ceeding had for the removal of a receiver elsewhere than in the 
judicial district in which the order for his appointment was made. 
Where a receiver has been appointed, his appointment shall be 
extended to any subsequent suit or proceeding relating to the same 
estate or property in which a receiver is necessary. 

Rule 180. Power of receiver to employ counsel. No 

receiver shall have power to employ more than one counsel, except 
under special circumstances and in particular cases requiring the 
employment of additional counsel, and in such cases only upon 
special application to the court, showing such circumstances by 
his petition or affidavit, and on notice to the party or person on 
whose behalf or application he was appointed. No allowance shall 
be made to any receiver for expenses paid or incurred in violation 
of this rule. 

TITLE 24 

JUDGMENT 

Rule 185. Form of judgment generally. 

186. Judgment against dead person. 

187. Final judgment on decision or report awarding inter- 

locutory judgment. 

188. Interlocutory and final judgment on default or 

decision. 

189. Proof to be filed on application to court on default. 

190. Notice to defendant on application to the court for 

judgment. 

191. Application for judgment on failure to answer. 

192. Proceedings on application for default judgment if 

service without the state or not personally. 

193. Judgment on trial if some defendants default. 

194. Judgment after jury trial of specific questions of 

fact. 

195. Judgment after trial of issues and determination of 

motion for judgment 

196. Judgment on motion. 

197. Power of court on application after decision of motion 

for judgment. 

19'8. Judgment after trial of whole issue of fact. 

199. Judgment after reference to determine specific ques- 
tions of fact. 
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Bule 200. Applicatioii for additional allowance. 

201. Entry of judgment generally. 

202. Judgment-roll; regulations affecting. 

203. Stay of judgment and enforcement. 

204. Satisfaction of judgment wholly or partly. 

Rule 185. Form of judgment generally. Judgment shaU 
be entered in such form as may be required by the nature of 
the case and by the recovery or relief awarded; it shall refer to 
the verdict, decision or report that authorizes it, and state its 
result; but shall not set out the provisions . thereof , nor of the 
pleadings nor other papers, in its recitals. In uncontested cases, 
the facts upon which the jurisdiction depends must be stated. 

Rule 186. Judgment against dead person. If a judg- 
ment for a sum of money or directing the payment of money be 
entered against a party after his death, a memorandum of the 
party's death must be entered with the judgment in the judgment 
book, indorsed on the judgment-roll, and noted on the docket of 
the judgment. 

Rule 187. Final judgment on decision or report award- 
ing interlocutory judgment. In a case not otherwise pro- 
vided for, if the decision on a trial by the court, without a jury, 
or the report on the trial by a referee, directs an interlocutory 
judgment to be entered, and the party afterwards becomes entitled 
to a final judgment, an application for the latter may be made as 
on a motion. And where a judgment requires the appointment of 
a referee to do any act thereunder, the referee must be appointed 
by the judgment, or by the court, on motion, except as otherwise 
prescribed in the next rule. 

Rule 188. Interlocutory and final judgment on default 
or decision. In an action triable by the court, an interlocutory 
judgment rendered upon a default in appearing or pleading, 
or pursuant to the direction contained in a decision or report, 
may state the substance of the final judgment to which the party 
will be entitled. It may direct also that the final judgment be 
settled by a judge or a referee. Final judgment thereon shall not 
be entered until the settlement thereof shall be made and filed. 
An interlocutory judgment may award costs generally without 
specifying the amount thereof. If costs have not been taxed when 
final judgment is signed, or settled, lihe derk shall not enter the 
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judgment until the costs shall have been taxed and the clerk shall 
have inserted the amount thereof in the judgment. 

Rule 189. Proof to be filed on application to court on 
default. On an application by a plaintiff to a court or judge for 
judgment by default, if the default was in appearing, he must 
file proof of service of the summons; if the default was in plead- 
ing, proof of appearance; and, if a copy of the complaint was 
demanded, proof of service thereof on the defendant's attorney; 
and, in either case, proof by affidavit of the default which entitles 
him to judgment 

Rule 190. Notice to defendant on application to the 
court for juds^ment. 1. If a defendant against whom judgment 
may be taken on an application to the court or a judge has 
appeared generally but has made default in pleading, he is entitled 
to at least five days' notice of the time and place of the application 
for judgment. 

2. In a oase where an application for judgment must be made 
to the court or a judge, the defendant may serve on the plaintiff's 
attorney at any time before the application for judgment a written 
demand of notice of the execution of any reference, writ of 
inquiry, or of an assessment by a jury, which may be granted on 
the application. Such a demand is not an appearance in the 
action. Thereupon at least five days' notice of the time and place 
of the execution of the reference, or writ of inquiry, or of the 
assessment by a jury, must be given to the defendant by service 
thereof on the person whose name is subscribed to the demand, in 
the manner prescribed for service of a paper on an attorney in an 
action. 

Rule 191. Application for judgment on failure to answer. 

If, in an action in the supreme court, the plaintiff be entitled 
to judgment on the failure of the defendant to answer the 
complaint, and the relief demanded requires application to be 
made to the court, such application may be made at any special 
term in the district including the county in which the action is 
triable, or, except in the first district, in a county adjoining the 
county in which the action is triable. Such application, except in 
the first and second judicial districts, may be made also at a trial 
term in the county in which the action is triable. When a refer- 
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enoe or writ of inquiry shall be ordered, the same shiU be executed 
in the county in which the action is triable, unless the court shall 
direct otherwise. In any county where a separate special term for 
the hearing of motions only, or for the transaction oi ex-parte busi- 
ness, is regularly held pursuant to assignment therefor, applica- 
tions under this rule shall be made only to such a special term as 
may be designated for that purpose in the special or local rules 
applicable to such county. Any judgment granted in violation of 
this provision may be vacated by a special term at which the 
application might have been made. Except in an action for the 
annulment of a marriage, for a divorce or for a separation, no 
finding of fact in writing shall be necessary to the rendition of a 
judgment on default in appearance or pleading. 

Rule 192. Proceedings on application for default judgment 
if service witliout tlie state or not personally. The following 
regulations shall apply to an application to a court, or to a judge 
thereof, for the judgment demanded in a complaint if the sum- 
mons was served on the defendant without the state or otherwise 
than personally, and the defendant is in default: 

1. On such an application, the plaintiff must file proof that 
the service is complete, and proof by affidavit of the defendant's 
default. 

2. In an action for a sum of money only, specified in the civil 
practice act, if the defendant is a nonresident or a foreign corpo- 
ration, the plaintiff must produce and file proof by affidavit that 
a warrant of attachment granted in the action has been levied 
on the property of the defendant, containing a description of the 
property so attached, with a statement of the value thereof accord- 
ing to tiie inventory. 

3. The court or judge must require proof of the cause of action 
set forth in the complaint to be made, either before the court or 
judge, or before a referee appointed for that purpose, except that 
where the action is brought to recover damages for a personal 
injury, or an injury to property, the damages must be ascertained 
by means of a writ of inquiry or by a jury in court as prescribed 
in the civil practice act. 

4. If the defendant be a nonresident, or a foreign corporation, 
the court or judge to whom such application is made must 
require the plaintiff or his agent or attorney to be examined on 
oath respecting any payments to the plaintiff or to any one for his 
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use on account of his demand, and must render the judgment to 
which the plaintiff is entitled. 

5. Before rendering judgment, the court or judge to whom the 
application is made may require the plaintiff in any case to file 
an undertaking to abide the order of the court touching the restitu- 
tion of any estate or effects which may be directed by the judgment 
to be transferred or delivered, or the restitution of any money that 
may be collected under or by virtue of the judgment in case the 
defendant or his representative applies and is admitted to defend 
the action, and succeeds in his defense. 

Rule 193. Judgment on trial if some defendants default. 

If there be two or more defendants in an action, and 
one or more have answered, and one or more have failed to answer, 
judgment by default against those who have not answered, if the 
action has not been severed, may be rendered at the term at 
which the action is tried, provided a notice of application for 
judgment against such defendants, shall have been served on such 
of them as have appeared. If a party plaintiff has defaulted in 
replying to a counterclaim, judgment 6y default may be rendered 
against him on the counterclaim at the term at which the issues 
arising on the complaint and answer are tried, on like notice. 

Rule 194. Judgment after jury trial of specific questions 
of fact. In an action triable by the court, where one or more 
specific questions of fact arising on the issues have been tried 
by a jury, judgment may be taken on the application of either 
party: 

1. If all the issues of fact in the action are determined by the 
findings of the jury, or the remaining issues of fact have been 
determined by the decision of the court, or the report of a referee, 
an application for judgment on the whole issue may be made as 
on a motion. 

2. If one or more issues of fact remain to be tried, judgment 
may be rendered on the whole issue at the term of the court where, 
or by direction of the referee by whom, they are tried. 

Rule 195. Judgment after trial of issues and determination 
of motion for judgment. If a motion for judgment be made 
and issues of fact arise in the same action and the motion has 
been determined and all the issues have been tried, or otherwise 
disposed of, final judgment shall be taken : 

3 
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1. Where an application must be made to the court for judg- 
ment on the issue last tried, the application must be for judgment 
on the whole issue, and judgment must be rendered accordingly. 

2. Where the action is triable by a jury and the issue last tried 
is tried at a term of the court, the application for judgment on 
the whole issue may be entertained, in the discretion of the court, 
at that term with or without notice ; if not so entertained, it must 
be heard as a motion. 

3. Where the issue last tried is tried before a referee, his report 
must award the proper judgment on the whole issue, unless other- 
wise prescribed in the order of reference. 

Rule 196. Judgment on motion. If no issue of fact remain 
to be tried, and final judgment has not been directed, as prescribed 
in section four hundred and forty-one of the civil practice act, 
final judgment may be entered on application to the court or by 
the clerk in an action specified in section four hundred and eighty- 
five of said act. 

Rule 197. Powers of court on application after decision of 
motion for judgment. An application by either party for final 
judgment after the decision of a motion for judgment, as pre- 
scribed in the last two rules, may be made to the court under 
section four hundred and ninety of the civil practice act. 

Rule 198. Judgment after trial of whole issue of fact. 

Except where otherwise expressly prescribed by law, judgment 
on the report of a referee after a trial by the referee of the whole 
issue of fact, or on the decision of the court on the trial of the 
whole issue of fact without a jury, may be entered by the clerk, 
as directed therein, on filing the decision or report. 

Rule 199. Judgment after reference to determine specific 
questions of fact. If a reference has been had to report on one or 
more specific questions of fact arising on the issue, and the remain- 
ing issues have been tried, judgment may be taken on the 
application of either party as prescribed in rule one hundred and 
ninety-five. 

Rule 200. Application for additional allowance. An appli- 
cation for an additional allowance can only be made to the 
court before which the trial is had or the judgment rendered, and 
in all cases shall be made before final costs are adjusted. 
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Rule 201. Entry of judgment generally. A jndgiuent 
shall be signed by the clerk and filed in his office only 
during oflSce hours, and such signing and filing shall constitute the 
entry of the judgment. Judgment may be entered in term or 
vacation. The clerk, in addition to the docket-books required to 
be kept by law, shall keep a book styled the " judgment-book," in 
which he shall record all judgments entered in his office. 

Rule 202. Judgment-roll; regulations affecting. The clerk, 
on entering final judgment, must immediately file the judgment- 
roll, and the following regulations shall apply thereto: 

1. It shall be prepared and furnished to the clerk by the attorney 
for the party at whose instance the final judgment is entered, 
except that the clerk must attach thereto the necessary original 
papers on file, but the clerk, at his option, may make up the entire 
judgment-roll. 

2. It shall consist, except where other special provision is made 
by law, of the following papers: the. summons; the pleadings, or 
copies thereof; admissions; the final judgment, and the inter- 
locutory judgment, if any, or copies thereof; and each paper on 
file, or a copy thereof, and a copy of each order which in any way 
involves the merits or necessarily affects the judgment. 

3. If judgment be taken by default, the judgment-roll must 
contain also the papers required to be filed, on so taking judgment, 
or on making application therefor, together with any report, 
decision or writ of inquiry and return thereto. 

4. If judgment be taken after a trial, the judgment-roll must 
contain the verdict, report, or decision, each offer, if any, made 
as prescribed in the civil practice act, and the exceptions or case 
then on file. 

5. If judgment of affirmance be rendered on an appeal to the 
appellate division of the supreme court, the judgment-roll shall 
consist of a copy of the judgment, annexed to the papers on which 
the appeal was heard. 

6. On an appeal to the court of appeals from a judgment or 
order of the appellate division of the supreme court, the opinion 
of the appellate division, if any, shall be deemed, for the purposes 
of the appeal, to be a part of the judgment-roll or appeal papers. 

Y. If, after an appeal, subsequent proceedings be taken at 
the special term or trial term before the entry of final judgment, 
the judgment-roll must contain also the papers relating thereto. 
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8. The clerk must make a minute, on the back of each judg- 
ment-roll filed in his office, of the time of filing it, specifying the 
year, month, day, hour, and minute. 

Rule 203. Stay of judgment and enforcement. The entry 
of final judgment, and the subsequent proceedings to collect 
or otherwise enforce it, are not stayed by an exception, the prepara- 
tion or settlement of a case, or a motion for a new trial, unless 
an order for such a stay is procured and served, or such stay is 
granted in open court at the close of the trial. 

Rule 204. Satisfaction of judgment wholly or partly. 

If an execution issued on a judgment, wholly or partly for 
ji sum of money, or diiecting the payment of a sum of money, 
be returned wholly, or partly, satisfied, the clerk must make an 
entry of the satisfaction, or partial satisfaction, in the docket of 
the judgment on which it was issued. Thereupon the judgment is 
deemed satisfied to the extent of the amount returned as collected, 
unless the return be vacated by the court, and an entry made 
thereof on the docket. 

TITLE 25 

DECLARATORY JUDGMENT 

Rule 210. Practice assimilated. 

211. Prayer for relief. 

212. Jurisdiction discretionary. 

213. Verdict of jury on facts. 

214. Costs. 

Rule 210. Practice assimilated. An action in the supreme 
court to obtain a declaratory judgment, pursuant to section four 
hundred and seventy-three of the civil practice act, in matters of 
procedure shall follow the forms and practice prescribed in the 
civil practice act and rules for other actions in that court. 

Rule 211. Prayer for relief. The prayer for relief 
in the complaint shall specify the precise rights and other legal 
relations of which a declaration is requested and whether further 
or consequential relief is or could be claimed. If further relief 
be claimed in the action, the nature and extent of such relief shall 
be stated. 

Rule 212. Jurisdiction discretionary. If, in the opinion 
of the court, the parties should be left to relief by existing 
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forms of actions, or for other reasons, it may decline to pronounce 
a declaratory judgment, stating the grounds on which its discre- 
tion is so exercised. 

Rule 213. Verdict of jury on facts. In order to settle 
questions of fact necessary to be determined before judgment 
can be rendered, the court may direct their submission to a jury. 
Such verdict may be taken by the court before which the action is 
pending for trial or hearing. The provisions of sections four 
hundred and twenty-nine and four hundred and thirty of the civil 
practice act apply to a verdict so rendered. 

Rule 214. Costs. Costs in such an action shall he dis- 
cretionary and may be granted to or against any party to the 
action. 

TITLE 26 
NEW TRIAL 

Rule 220. Motion for new trial on exceptions to be heard in the 

first instance in appellate division. 

221. Motion for new trial at special term. 

222. Review of interlocutory reference or inquisition. 

223. When notes of stenographer treated as minutes of 

judge. 

224. When order on motion for new trial to specify 

grounds. 

Rule 220. Motion for new trial on exceptions to be 
heard in the first instance in appellate division. If, after a 
jury trial, an order be made directing that exceptions be heard 
in the first instance in the appellate division, the order entitles 
the party applying therefor to move in the appellate division for 
a new trial, after due notice and on a case made and settled con- 
taining the exceptions and so much other matter, only, as may be 
necessary or appropriate to enable the appellate division to decide 
the motion. Until the hearing of the motion in the appellate 
division, the trial judge, or, in case of his absence or inability, the 
court at special term, shall continue to have jurisdiction to set 
aside the order thus made by the trial judge. 

Rule 221. Motion for new trial at special term. A party 
intending to move for a new trial of an issue of fact must make 
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a case and procure the same to be settled and signed in the same 
manner as on an appeal from a judgment rendered after the trial 
of such an issue, except where the motion is on the minutes of the 
judge who presided at a trial by a jury, or on an allegation of 
irregularity or surprise or except as otherwise provided by law. 

If the motion for a new trial be made for the purpose of review- 
ing a trial by jury of one or more specific questions of fact, aris- 
ing on the issues in an action triable by the court, the motion can 
be made only at the term where the motion for final judgment is 
made or the remaining issues of fact are tried, as the case requires. 

Rule 222. Review of interlocutory reference or inquisi- 
tion. If a reference or writ of inquiry has been executed, 
either party may apply for an order directing a new hearing or a 
new writ of inquiry, on proof by affidavit that error was committed 
to his prejudice on the hearing, or in the report, or on the execu- 
tion of the writ, or in the inquisition. In a proper case, the 
application may be granted after judgment has been entered. In 
that case, the judgment may be set aside, either then or after the 
new hearing or the execution of the new writ, as justice requires. 

Rule 223. When notes of stenographer treated as minutes 
of judge. On a motion for a new trial, notes of the 
stenographer, taken at the trial, when written out at length, may, 
ill the discretion of the judge, be treated as his minutes on the 
trial. 

Rule 224. When order on motion for new trial to 
specify grounds. When an order grants or refuses a new trial, 
except on the exceptions taken during the trial, it must specify 
the grounds on which the motion was made and the grounds on 
which it was decided. 

TITLE 27 
APPEALS 

Bule 229. Bill of exceptions. 

230. Case and bill of exceptions; service; amendment and 

settlement. 

231. Failure to make case. 

232. Bill of exceptions; case; resettlement; exhibits. 

233. Extension of time for serving case on appeal or 

amendments. 
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Sule 234. Papers constituting record on appeal. 

286. E^rds and briefs on appeal ; printing; indexing and 

delivery. 

286. Briefs and points to be exchanged by parties. 

237. Calendar practice ; notes of issue ; default judgments. 

288. Opinions; copies and publication. 

289. Orders of appellate division on reversaL 

Rule 229. Bill of exceptions. If the appellant intend to review 
on appeal only certain exceptions taken on the trial^ he shall serve 
on the adverse party a notice specifying such exceptions, and shall 
prepare and serve a bill of exceptions as hereinafter provided. 

Rule 230. Case and bill of exceptions ; service ; amendment 
and settlement. Whenever it shall be necessary to make a 
case or a bill of exceptions, the same shall be made 
and a copy thereof served on the opposite party within the fol- 
lowing times: 

If the trial was before the court or referee, including trials by 
a jury of one or more specific questions of fact in an action triable 
by the court, within thirty days after service of a copy of the 
decision or report and of written notice of the entry of the judgr 
ment thereon. 

In the surrogate's court, within thirty days after service of a 
copy of the decree or order and notice of the entry thereof. 

If the trial was before a jury, and a motion is made for a new 
trial and not decided at the time of the trial, within thirty days 
after notice of the entry of the order on sudi motion, or within 
thirty days after service of a copy of the judgment and notice of 
its entry. 

The party served with a case or a bill of exceptions may pro- 
pose and serve amendments thereto within ten days thereafter. 
Within four days thereafter either party may serve the opposite 
party with a notice that the case or bill of exceptions with the 
proposed amendments will be submitted for settlement, at a time 
and place to be specified in the notice, to the judge or referee 
before whom the cause was tried. 

The party proposing amendments to a case or bill of exceptions, 
before submitting the same to the judge or referee for settlement, 
shall mark on the several amendments his allowance or disallow- 
ance thereof, and also shall mark plainly thereon and on the 
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stenographer's minutes the parts to whidi the proposed amend- 
ments are applicable^ together with the number of the amendment 
If the party proposing the amendments daim that the case or bill 
of exceptions should be made to conform to the minutes of the 
stenographer, at the end of each amendment he must refer to the 
proper page of such minutes. The judge or referee shaU there- 
upon correct and settle the case or bill of exceptions. Notice of 
settlement of the proposed case or bill of exceptions shall be not less 
than four nor more than ten days after the service of such notice. 
The lines of the proposed case or bill of exceptions shall be so 
numbered that each copy shall correspond. The court, judge or 
referee, by order, may allow further time for the doing of any of 
the acts above provided to be done on such appeals. 

Cases where exceptions are ordered to be heard in the first 
instance by the appellate division or where specific questions of 
fact have been submitted to a jury shall be settled in the same 
manner. With the approval of the judge, the parties may agree 
on the facts proven to be inserted in the case or bill of exceptions, 
instead of the testimony. 

Rule 231. Failure to make case. If the party shall 
omit to make a case within the time limited in the preceding rule, 
he shall be deemed to have waived his right thereto; and when 
a case is made and the parties shall omit within the several times 
so limited, the one party to propose amendments, and the other 
to give notice of the settlement thereof before the judge or referee, 
they shall be deemed, respectively, the former to have agreed to 
the case as proposed, and the latter to have agreed to the amend- 
ments as proposed. 

Rule 232. Bill of exceptions; case; resettlement; exhibits. 

A bill of exceptions shall contain only so much of the evidence as 
is necessary to present the questions of law which are to be raised 
on the appeal. 

A case shall contain all the evidence by question and answer, 
the rulings of the court and the exceptions of all parties to the 
record, but shall not contain the opening and summing up or the 
remarks of counsel unless ordered by the judge or referee. 

Exhibits on a trial or voluminous documents used on a motion 
need not be printed at length unless the judge or referee so direct, 
in which case, except there be a stipulation by the parties, the 
clerk shall certify that the printed papers are true copies of the 
originals and of the whole thereof except those omitted by order 
of the court. 
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If any case or bill of exceptions does not conform to this rule, 
the court before which the same shall be brought for review may 
order the same back for resettlement. 

Rule 233. Extension of time for serving case on appeal or 
amendments. No order extending the time to serve a case on 
appeal or amendments thereto shall be made, except at the close 
of the trial, unless two days' notice of the application for such an 
order shall be given to the adverse party. 

Rule 234. Papers constituting record on appeal. Ib 

all causes to be heard in the appellate division, the papers shall be 
furnished by the appellant or the moving party, and in submitted 
controversies on agreed facts, by the plaintiff. 

The party whose duty it is to furnish the papers shall cause a 
printed copy of the requisite papers to be filed in the office of the 
clerk of the appellate division within twenty days after an appeal 
has been taken, or the order made for the hearing of a cause 
therein, or the agreed statement of facts has been filed in the 
clerk's office pursuant to section five hundred and forty-six of the 
civil practice act; but if it shall be necessary to make a case or 
bill of exceptions after the appeal has been taken or the order 
made for the hearing in the appellate division, the printed papers, 
including the case as settled and signed by the judge before whom 
the case was tried, shall be filed within twenty days after the 
settlement of the case ; and the party whose duty it is to furnish 
the papers shall serve within said twenty days on his adversary 
three printed copies of such papers. 

Such papers shall consist of a notice of appeal, if an appeal 
has been taken ; a copy of the judgment-roll, or the decree in the 
court below, and the papers on which it was entered; if no 
judgment was entered, the pleadings, minutes of trial, and the 
order sending the case to the appellate division or the order 
appealed from, or the agreed statement of facts. To these papers 
shall be attached the case or bill of exceptions if it is to be used 
in the appellate division. All the foregoing papers shall be cer- 
tified by the proper clerk, or be stipulated by the parties to be 
true copies of the original. There shall be prefixed to these papers 
a statement showing the time of the beginning of the action or 
proceeding, and of the service of the respective pleadings; the 
names of the original parties in full; and any change in the 
parties, if such has taken place. There shall be added to them 
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the opinion of the court below, or an affidavit that no opinion 
was given, or, if given, that a copy could not be procured. The 
foregoing papers shall constitute the record in the appellate 
division. 

The papers in all appeals from orders shall consist of printed 
copies of the papers, which were used in the court below and are 
specified in the order, certified by the proper clerk or stipulated 
by the parties to be true copies of the originals and of the whole 
thereof. There shall be added to them the opinion of the court 
below, or an affidavit that no opinion was given, or, if given, that 
a copy could not be procured. 

They shall be filed with the clerk within fifteen days after the 
appeal is taken, and, at the same time, the appellant shall serve 
on his adversary three printed copies thereof. 

If the party whose duty it is to file and serve papers under this 
rule shall fail so to do, the other party may move in the appel- 
late court on any motion day, on three days' notice, to dismiss 
the appeal or for other relief. 

Rule 235. Records and briefs on appeal; printing, 
indexing and delivery. The records and briefs and all other 
papers furnished in the appellate division in calendar causes shall 
be printed on white writing paper, ten and one-half inches by 
eight inches, and bound on the edge of the greater length, with a 
margin on the outer edge of the leaf not less than one and a half 
inches wide. The printed page, exclusive of any marginal note 
or reference, shall be seven inches long and three and a half inches 
wide. The folios, numbering from the commencement to the end 
of the record, shall be printed on the outer margin of the page. 

The record and briefs in each cause shall be uniform in size 
and printed in roman type of eleven point size. 

All cases cited in the briefs from the courts of this state shall 
be cited from the official reports if there reported in full. 

The party whose duty it is to furnish the papers shall comply 
with any rules of that appellate division as to the number and 
time of filing and service of copies of records, printed papers and 
briefs. 

The record on appeal shall contain an index in the front 
thereof. The index of the exhibits shall concisely indicate the 
contents or nature of each exhibit and the pages where it is 
admitted in evidence and printed in the record. Such index shall 
also contain a reference to the pages where a motion for a dis- 
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missal of the complaint or for the direction of a verdict appears. 
At the top of each page containing testimony shall be printed the 
name of the witness whose testimony appears thereon and of the 
party by whom called, and a statement whether the examination 
is direct, cross or re-direct. Each affidavit or other paper printed 
on an appeal from an order shall be preceded by a description 
thereof that must specify on whose behalf it was read and the 
name of the affiant shall be printed at the top of each page con- 
taining an affidavit. On an appeal from an order granting, or 
denying, a motion to strike out parts of a pleading as irrelevant, 
redundant or scandalous, or to make a pleading more definite and 
certain, the portion of the pleading to which the motion is directed 
must be printed in italics. 

Rule 236. Briefs and points to be exchanged by parties. 

The appellate division in any department may make such rules 
in relation to the exchange of briefs and the delivery of papers and 
briefs to the justices thereof as it may deem expedient. 

Rule 237. Calendar practice; notes of issue; default 
judgments. The appellate division of each department may 
adopt rules regulating the hearing of causes, the filing of notes 
of issue, the preparation and publication of calendars and the 
calendar practice in such department. 

Judgment of reversal by default will not be allowed. Where 
the cause is called in its order on the calendar, if the appellant 
fail to appear and furnish the court with the papers required 
and argue or submit his cause, judgment of affirmance by default 
wiU be ordered on motion of the respondent. 

Rule 238. Opinions; copies and publication. Before any 
decision of the appellate division of the supreme court in any 
department in which an opinion is written is announced, there 
shall be furnished to the clerk of the court a copy of each opinion 
delivered by the court, and immediately after the announcement 
of the decision and on the same day, the clerk shall transmit such 
copy or copies so received by him, duly certified as required by 
section ninety-two of the judiciary law, and a list of all cases 
decided at the same time, to the supreme court reporter, and no 
decision on any appeal in which an opinion is written shall be 
announced until a copy of the opinion has been furnished to the 
clerk as aforesaid. No copy of any opinion in any case decided 
by the appellate division in any department shall be delivered to 
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any person until after the decision is announced and no copy of 
such opinion shall be delivered to any person except counsel in the 
case until after the list of decisions and certified copies of the 
opinions shall havie been transmitted to the supreme court reporter. 
Copies of the opinions filed by the appellate division shall be 
furnished to each counsel in the cause without charge. The 
supreme court reporter shall publish the opinions of the appellate 
division as soon as practicable without waiting to publish together 
all the opinions of a particular term or month. 

Rule 239. Orders of appellate division on reversal. The 

appellate division, on rendering final judgment on appeal 
pursuant to the provision of section five hundred and eighty-four 
of the civil practice a(5t, on reversing or modifying a judgment 
entered on the decision of the court, or the report of a referee, 
without granting a new trial, may reverse any finding, and shall 
make such new findings of facts proved on the trial as shall be 
necessary to sustain the judgment awarded by the appellate 
division. The facts as found by the appellate division shall be 
inserted in its order for judgment and the facts as found by the 
special term or referee before whom the. case was tried which are 
reversed by the appellate division likewise shall be specified in 
such order. 

TITLE 28 
ACtlON TO RECOVER REAL PROPERTY 

Rule 240. Description of property in complaint. 

241. Verdict, report or decision to state nature of plain- 
tiff's estate. 

Rule 240. Description of property in complaint. The 

complaint in an action to recover real property or the possession 
thereof must describe the property claimed with reasonable cer- 
tainty in such manner that, from the description, possession of 
the property claimed may be delivered. 

Rule 241. Verdict, report or decision to state nature 
of plaintiff's estate. A verdict, report or decision in favor of 
the plaintiff in an action for the recovery of real property or the 
possession thereof, and the judgment rendered thereon, must 
specify in writing the estate of the plaintiff in tie property 
recovered, whether it is in fee, or for life, or for a term of years, 
stating for whose life it is, or specifying the duration of the term, 
if the estate be less than a fee. 
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TITLE 29 
ACTION FOR DOWER 

Rule 243. Dower ; payment of gross sum. 

Rule 243. Dower; payment of gross sum. If the plaintiff 
in an action for dower consent to accept a gross sum 
in full satisfaction and discharge of her right of dower, the same 
shall be estimated according to the value of an annuity of five per 
centum upon one-third of the value of the property at the time 
of the husband's death during the probable life of the plaintiff 
according to the American Experience Table of Mortality. 

[Table printed following rules.] 

TITLE 30 
ACTION FOR PARTITION 

Rule 245. General requirements as to complaint. 

246. Ascertainment by court of rights of parties before in- 

terlocutory judgment. 

247. Keference on default or admission in case of infants, 

absentees or unknown parties. 

248. Proof required on application by party for money 

paid into court. 

249. Notice of stay of sale. 

250. Eeferee to be selected by the court. 

251. Proceedings on death of parties. 

Rule 245. General requirements as to complaint. The 

complaint in an action for partition must describe the prop- 
erty with reasonable certainty, and must specify the rights, shares 
and interests therein of each of the parties, as far as the same are 
known to the plaintiff, and also must contain any other allegation 
required by statute. If a party, or the share, right or interest of 
a party, be unknown to the plaintiff ; or if a share, right or interest 
be uncertain or contingent ; or if the ownership of the inheritance 
depend upon an executory devise ; or if a remainder be contingent, 
so thai, tne party cannot be named ; such facts also must be stated 
in the complaint. If infants be interested, the complaint shall 
state whether the parties own any other lands in common. 

Rule 246. Ascertainment by court of rights of parties 
before interlocutory judgment. If a defendant in an action 
for partition has made default in appearing or pleading, or a 
party be an infant, the court must ascertain the rights, shares and 
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interests of the several parties in the property, by a reference or 
otherwise, before interlocutory judgment is rendered in the action. 

Rule 247* Reference on default or admission in case 
of infants, absentees or unknown parties* Where the rights 
and interests of the several parties, as stated in the complaint in 
an action for partition, are not denied or controverted, if any of 
the defendants be infants or absentees or unknown, the plaintiff, 
on an affidavit of the fact, and notice to such of the parties as 
have appeared, may apply at a special term for an order of refer- 
ence to take proof of the plaintiff's title and interest in the prem- 
ises and of the several matters set forth in the complaint, and to 
ascertain and report the rights and interests of the several parties 
in the premises, and an abstract of the conveyances under which 
the same are held. 

Rule 248. Proof required on application by party for 
money paid into court. On an application to the court by 
a party in an action for partition for money paid into court, he 
must produce the following papers: 

1. An affidavit made by himself, or, if a sufficient excuse be 
shown, by his agent or attorney, stating the true amount actually 
due on each incumbrance, and the name and residence of the 
owner of the incumbrance, as far as they are known, or can be 
ascertained with due diligence. 

2. An affidavit showing service of a notice of the application 
on each owner of an incumbrance. Service of the notice within 
the state must be personal, or by leaving it at the owner's residence 
with some person of suitable age and discretion, at least fourteen 
days previous to the application. Service without the state, if 
personal, must be made at least twenty days previous to the appli- 
cation. If the owner of the incumbrance reside without the 
state, and the place of his abode cannot be ascertained with rea- 
sonable diligence, notice may be served on him by publishing it 
in such newspaper or newspapers as the court may direct, once 
in each week for the four weeks immediately preceding the 
application. 

Rule 249. Notice of stay of sale. No order to stay a 
sale under judgment in partition shall be granted or made by a 
judge out of court except on notice of at least two days to the 
plaintiff's attorney. 
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Rule 250. Referee to be selected by court. A referee 
to be appointed in an action for partition to take proofs or to sell 
shall be selected by the court, and the court shall not appoint as 
such referee a person nominated by a party to the action or his 
counsel. 

Rule 251. Proceedings on death of parties. If, on the 

death of one of two or more plaintiffs, or one of two or more 
defendants, in an action for partition, the interest of the decedent 
in the property passed to a person, not a party to the action, the 
latter may be made defendant by the order of the court and a 
supplemental summons may be issued to bring him in. 

TITLE 31 
ACTION FOR FORECLOSURE 

Rule 255. Complaint to state whether action for mortgage debt 

has been brought. 

256. Eeference on default or admission. 

257. Application for judgment on default or admission. 

258. Proof of notice of pendency. 

259. Contents of judgment of sale. 

260. Notice of application for stay of sale. 

261. Disposition of surplus. 

262. Application for surplus moneys; reference. 

263. Proceedings before referee. 

264. When surplus to be paid into surrogate's court. 

265. Referee to be selected by court. 

266. Mortgage and assignments to be filed or recorded be- 

fore conveyance. 

267. Application to personal property liens. 

Rule 255. Complaint to state whether action for mortgage 
debt has been brought. The complaint in an action to foreclose 
a mortgage upon real property must state whether any other action 
has been brought to recover any part of the mortgage debt, and, if 
so, whether any part thereof has been collected. 

Rule 256. Reference on default or admission. If, in 

an action to foreclose a mortgage, the defendant fail to answer 
within the time allowed for that purpose, or the right of the plain- 
tiff, as stated in the complaint, is admitted by the answer, unless 
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the court shall ascertain and determine the amount due, the plain- 
tiff may have an order referring it to some suitable person as 
referee to compute the amount due to the plaintiff and to such 
of the defendants as are prior incumbrancers of the mortgaged 
premises, and to examine and report whether the mortgaged 
premises can be sold in parcels. Where the defendant is an infant, 
and has put in a general answer by his guardian, or if any of the 
defendants be absentees, the order of reference also shall direct 
the person to whom it is referred to take proof of the facts and 
circumstances stated in the complaint and to examine the plain- 
tiff or his agent, on oath, as to any payments which have been 
made, and to compute the amount due on the mortgage, prepara- 
tory to the application for judgment of foreclosure and sale. 

Rule 257. Application for judgment on default or admis- 
sion. In an action to foreclose a mortgage, when no answer 
is put in by the defendant within the time allowed for that pur- 
pose, nor any answer denying any material facts of the complaint, 
the plaintiff may apply for judgment at any special term on due 
notice to such of the defendants as have appeared in the action, 
and without putting the cause on the calendar. 

In such case, when he moves for judgment, the plaintiff must 
show whether any of the defendants who have not appeared are 
absentees, and, if the court has not computed, he must produce 
the referee's report as to the proof of the facts and circumstances 
stated in the complaint, and of the examination of the plaintiff or 
his agent, on oath, as to any payments which have been made. 

Rule 258. Proof of notice of pendency. In all fore- 
closure cases, the plaintiff, when he moves for judgment, must 
show by affidavit, or by the certificate of the clerk of the county 
in which the mortgaged premises are situated, that a notice of 
the pendency of the action containing the names of the parties 
thereto; the object of the action; a description of the prop- 
erty in that county affected thereby; the date of the mortgage, 
the parties thereto, and the time and place of recording the same ; 
has been filed at least twenty days before such application for 
judgment and at or after the time of filing of the complaint, as 
required by law. 

Rule 259. Contents of judgment of sale. In every judg^ 
ment for the sale of mortgaged premises, the description and 
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particular boundaries of the property to be sold, so far as the 
same can be ascertained from the mortgage, and other instru- 
ments on record affecting the property, shall be inserted. 
Unless otherwise specially ordered by the court, the judgment 
shall direct that the mortgaged premises, or so much thereof 
as may be sufficient to discharge the mortgage debt, the expenses 
of the sale and the costs of the action, and which may be sold 
separately without material injury to the parties interested, be 
sold by or under the direction of the sheriff of the county, or a 
referee, and that the plaintiff, or any other party, may become a 
purchaser on such sale ; that the sheriff or referee execute a deed 
to the purchaser ; that out of the proceeds of the sale, unless other- 
wise directed, he pay the expenses of the sale, and that he pay 
to the plaintiff, or his attorney, the amount of his debt, interest 
and costs, or so much as the purchase money will pay of the same 
and that he take the receipt of the plaintiff, or his attorney, for 
the amount so paid, and file the same with his report of sale, and 
that the purchaser at such sale be let into possession of the prem- 
ises on production of the deed. 

Rule 260. Notice of application for stay of sale. Ko 

order to stay a sale under judgment for the foreclosure of a mort- 
gage shall be made by a judge out of court, except on a notice of 
at least twenty-four hours to the plaintiff's attorney. 

Rule 261. Disposition of surplus. All surplus moneys 
arising from the sale of mortgaged premises under any judgment 
shall be paid by the sheriff or referee making the sale, within five 
days after the same shall be received and be ascertainable, in the 
city of New York to the chamberlain of the said city, and in other 
counties to the treasurer thereof, unless otherwise specially 
directed, subject to the further order of the court ; and every judg- 
ment in foreclosure shall contain such directions, except where 
other provisions are made specially by the court. No report of a 
sale shall be filed or confirmed unless accompanied with a proper 
voucher for the surplus moneys and showing that they have been 
paid over, deposited or disposed of in pursuance of the judgment. 
If any part of the surplus moneys remain in court for the period 
of three months, the court, if no application has been made there- 
for, must, and, if an application therefor is pending, may direct 
it to be invested at interest for the benefit of the person or persons 
entitled thereto, to be paid on the direction of the court. 
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Rule 262* Application for surplus moneys; reference. Any 

person claiming the surplus moneys arising upon the sale of 
mortgaged premises, or any part thereof, either in his own name, 
or by his attorney, at any time before the confirmation of the 
report of sale, may file with the clerk in whose office the report of 
sale is filed, a written notice of such claim, stating therein the 
nature and extent of his claim, and the address of himself or his 
attorney. The party moving for confirmation of the report of 
sale shall present with his motion papers a certificate of the clerk 
specifying the notices of claim to the surplus moneys, if any, so 
filed with him, and an affidavit showing any other unsatisfied lien 
on the property. On the motion for confirmation, or at any 
time within three months thereafter, on notice to all parties who 
have appeared in the action or filed claims, any party to the 
action, or any person who has filed a notice of claim on the surplus 
moneys, may apply for an order of reference to ascertain and 
report the amount due to him or any other person who has a lien 
on such surplus moneys, and to ascertain the priority of the 
several liens thereon; to the end that on the coming in and con- 
firmation of the report on such reference, such further order may 
be made for the distribution of such surplus moneys as may be 
just. The only costs which can be allowed to the party moving 
for the reference are motion costs of the motion for reference and 
of the motion to confirm the report, together with necessary 
disbursements. 

Rule 263. Proceedings before referee. The owner of 
the equity of redemption, or any party who has appeared in 
the action or any person who has filed a notice of claim with the 
clerk previous to the entry of the order of reference, or who shall 
thereafter file such notice with the clerk and serve a certified copy 
thereof on the referee, shall be entitled to a notice to attend on 
such reference and to the usual notices of subsequent proceedings 
relative to such surplus. If such owner, party or claimant, has 
not appeared nor made his claim by an attorney, the notice may 
be served by depositing the same in the post-office, directed to the 
claimant at his place of residence as stated in his notice of claim 
and on the owner in such manner as the court may direct. Notice 
of the hearing before the referee shall be given to any person 
having or appearing to have an unsatisfied lien on the moneys in 
such manner as the court shall direct. 
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Rule 264. When surplus to be paid inta surrogate's 
court. If real property or an interest in real property which is 
liable to be disposed of as prescribed in article thirteen of the 
surrogate's court act, be sold to satisfy a mortgage or other lien 
thereon, which mortgage or lien accrued during the decedent's life- 
time, the surplus money must be paid into the surrogate's court 
having jurisdiction to issue letters testamentary or of adminis- 
tration upon the estate of the decedent, in the following cases : 

1. If ei^teeu months have nof^ elapsed since tlie date when 
letters testamentary or of administration were first issued. 

2. If a. proceeding for a judicial settlement of the accounts 
of such executor or administrator has been commenced within 
eighteen months from the date of the issue of such letters and is 
still pending. 

3. If no such letters have been issued and two years have 
not elapsed since the death of the decedent. 

Rule 265. Referee to be selected by court. The referee to 
be appointed in foreclosure cases to compute the amount due or to 
sell mortgaged premises or to report on application for surplus 
moneys shall be selected by the court, and the court shall not 
appoint as such referee a person nominated by a party to the action 
or his counsel. 

Rule 266. Mortgage and assignments to be filed or 
recorded before conveyance. Whenever a sheriff or referee 
sells mortgaged premises under a decree, order or judg- 
ment of the court, it shall be the duty of the plaintiff, before a 
deed is executed to the purchaser, to file such mortgage and any 
assignment thereof in the office of the clerk, unless such mortgage 
and assignments have been duly proved or acknowledged so as to 
entitle the same to be recorded; in which case, if it has not 
been done, it shall be the duty of the plaintiff to cause the 
same to be recorded at full length in the county or counties where 
the lands so sold are situated before a deed is executed to the 
purchaser on the sale; the expense of which filing or recording, 
and the entry thereof, shall be allowed in the taxation of costs; 
and, if filed with the clerk, he shall enter in the minutes, the filing 
of such mortgage and assignments, and the time of filing. But 
this rule shall not extend to any case where the mortgage or assign- 
ments appear, by the pleadings or proof in the suit commenced 
thereon, to have been lost or destroyed. 
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Rule 267. Application to personal property liens. The 

provisions of this title, in so far as they may be applicable, shall 
apply in actions to foreclose a mortgage or other lien on chattels 
or other personal property. 

TITLE 32 
ACTION TO RECOVER CHATTEL 

Eule 270. How title to chattel pleaded. 

271. Pleading wrongful taking or detention. 

272. Answer that property was distrained doing damage. 

273. Replevin papers to be furnished court or referee. 

Rule 270. How title to chattel pleaded. An allegation 
in a pleading interposed by either party to the effect that the 
party pleading, or a third person, was, at the time when the action 
was commenced, or the chattel was replevied, as the case may be, 
the owner of the chattel, or that it was then his property, is a 
sufficient statement of title, unless the right of action or defense 
rests on a right of possession by virtue of a special property, in 
which case the pleading must set forth the facts upon which the 
special property depends, so as to show that at the time when the 
action was commenced, or the chattel was replevied, as the case 
may be, the party pleading, or the third person, was entitled to 
the possession. 

Rule 271. Pleading wrongful taking or detention. If, 

in an action to recover a chattel, the complaint contain a sufficient 
statement of the plaintiff's title, a general allegation that the 
defendant wrongfully took the chattel, is sufficient without setting 
forth the facts showing that the taking was wrongful. If the 
taking of the chattel is not complained of, but the action is founded 
on its wrongful detention, the complaint must set forth the facts 
showing that the detention was wrongful. 

Rule 272. Answer that property was distrained doing 
damage. If, in an action to recover a chattel, the defence be 
that a chattel, to recover which the action is brought, was dis- 
trained doing damage, an allegation that the defendant, or the 
person by whose command he acted, was then lawfully possessed 
of the real property, and that the chattel was distrained while it 
was doing damage thereon, is sufficient, without setting forth 
the title to the real property. 
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Rule 273. Replevin papers to be furnished court or 
referee. A copy of the plaintiff's aflSdavit, ndth the accompany- 
ing requisition and the return of the sheriff, must be furnished to 
the court or the referee on the trial of an issue of fact with a copy 
of the summons and of the pleadings. 



TITLE 33 
MATRIMONIAL ACTIONS 

Rule 275. Proof required for judgment by default in actions for 

annulment of marriage. 

276. Order allowing next friend to maintain action. 

277. Proof required on default. 

278. Information as to details of matrimonial actions. 

279. Pleading and trial of issue of illegitimacy of children. 

280. Complaint in action for separation. 

281. Reference in matrimonial action. 

282. Reference on default not permitted in action to annul 

a marriage or for divorce or separation. 

283. Judgment declaring marriage void or granting a di- 

vorce not to be by default ; judgment to be entered 
by court. 

Rule 275, Proof required for judgment by default in 
actions for annulment of marriage. Before judgment by default 
shall be granted in an action to annul a marriage on any of the 
grounds stated in sections eleven hundred and thirty-three, eleven 
hundred and thirty-seven, or eleven hundred and thirty-nine of 
the civil practice act, the plaintiff must prove that there has been 
no such cohabitation between the parties as by the said sections 
would bar a judgment for annulment of the marriage, except that 
in an action under said section eleven hundred and thirty-seven 
the plaintiff may prove instead that the lunacy still continues. 

Rule 276. Order allowing next friend to maintain action. 

An order allowing a person to maintain an action to annul a 
marriage as the next friend of an infant, or as the next friend 
of an idiot or lunatic, may be granted by the court, in its discretion, 
without notice, or on notice to suoh persons and in such manner 
as it deems proper. 
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Rule 277. Proof required on default. In an action for 
a divorce, unless it be averred in the complaint, (1) that the 
adultery charged was committed without the consent, connivance, 
privity or procurement of the plaintiff; (2) that five years have 
not elapsed since the discovery of the fact that such adultery had 
been committed, and that the plaintiff has not voluntarily cohabited 
with the defendant since such discovery; (3) where, at 
the time of the offense charged, the defendant was living in 
adulterous intercourse with the person with whom the offense is 
alleged to have been committed, that five years have not elapsed 
since such adulterous intercourse was discovered by the plaintiff; 
and (4) the complaint containing such averments be verified by 
the oath of the plaintiff; judgment shall not be rendered for the 
relief demanded until the plaintiff's affidavit be produced stating 
the above facts. 

Rule 278. Information as to details of matrimonial actions. 

An officer of a court with whom the proceedings in an action 

to annul a marriage or for divorce or separation are filed, or before 
whom the testimony is taken, or his clerk, either before or after 
the termination of the suit, shall not permit a copy of any of the 
pleadings or testimony, or any examination or perusal thereof, to 
be taken by any other person than a party, or the attorney or coun- 
sel of a party who had appeared in the cause, except by order of 
the court. 

If the evidence on the trial of such an action be such that public 
interest requires that the examination of the witnesses should not 
be public, the court or referee may exclude all persons from the 
room except the parties to the action and their counsel and the 
witnesses, and in such case may order the evidence, when filed with 
the clerk, sealed up, to be exhibited only to the parties to the action 
or some one interested, on order of the court 

Rule 279. Pleading and trial of issue of illegitimacy 
of children. In an action by a husband for a divorce, if he wishes 
to question the legitimacy of any of the children of his wife, 
the allegation that they are, or that he believes them to be, illegiti- 
mate, shall be made distinctly in the complaint. On default, 
proofs shall be taken respecting the question of legitimacy as well 
as on the other matters stated in the complaint, and if the issue 
be tried by a jury, an issue on the question of the legitimacy of 
the children shall be awarded and tried at the same time. 
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Rule 280. Complaint in action for separation. The com- 
plaint in an action for separation must specify particularly 
the nature and circumstances of the defendant's misconduct and 
set forth the time and place of each act complained of with reason- 
able certainty. 

Rule 281. Reference in matrimonial action. In an 

action to annul a marriage or for divorce or separation the court 
shall not order a reference to a referee nominated by either party 
or agreed on by the parties, nor without proof by affidavit of the 
service of the summons and complaint in conformity with the 
rules. Notice of appearance and retainer shall not be sufficient 
to excuse such proof. 

Rule 282. Reference on default not permitted in action 
to annul a marriage or for divorce or separation. In 

an action for a divorce, or separation, or to annul a marriage, 
where the defendant fails to answer, no reference shall be granted 
to take proof of the facts stated in the coinplaint Before a judg- 
ment shall be granted, the proof of such facts must be made in 
open court and a copy of the evidence taken before the court shill 
be written out and filed with the judgment-roll. 

Rule 283. Judgment declaring marriage void or granting 
a divorce not to be by default; judgment to be entered b>& 
court. No judgment annulling a marriage contract, or granting 
a divorce, or for a separation, shall be made of course by the 
default of the defendant, or in consequence of any neglect to 
appear at the hearing of the cause, or by consent. 

No judgment in an action for a divorce shall be entered except 
by special direction of the court. 

TITLE 34 
COMMITTEE OF INCOMPETENT PERSON 

Rule 285. Person; how designated in proceedings for appoint- 
ment of conMnittee. 

286. Petition for couMnittee; where to be presented. 

287. Contents of petition. 

288. Fees and expenses of inquisition in lunacy. 

Rule 285. Person; how designated in proceedings for 
appointment of committee. In all proceedings for the appoint- 
ment of a committee of a person incompetent to manage himself 
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or his affairs, in consequence of lunacy, idiocy, habitual drunken- 
ness, or imbecility arising from old age or loss of memory and 
understanding, or other cause, he .shall be designated " an alleged 
incompetent person;" and after the appointment of a committee 
of such person, in all subsequent proceedings the lunatic, idiot, 
habitual drunkard or imbecile shall be designated " an incompetent 
person/' 

Rule 286. Petition for committee; where to be pre» 
sented. Except as otherwise provided by statute or rule for the 
presentation of a petition in behalf of the state in respect of an 
inmate of a state institution, if the application be made to the 
supreme court, the petition must be presented at a special term 
held within the judicial district, or to a justice of said court within 
such judicial district at chambers, where the person alleged to 
be incompetent resides; or if he is not a resident of the state or 
the place of his residence cannot be ascertained, where some of his 
property is situated, or the state institution is situated of which 
he is an inmate. 

Rule 287. Contents of petition. The petition in such 
proceeding must be verified by the petitioner, or by his attorney, 
and must state facts showing a case specified in article eighty-one 
of the civil practice act, or be accompanied with proof, by affidavit, 
%f such facts, and: 

1. It shall set forth the names aad residences of the husband 
or wife, if any, and of the next of kin and heirs, of the person 
alleged to be incompetent, as far as the same are known to the 
petitioner, or can be ascertained by him with reasonable diligence. 

2. State the probable value of the property possessed and owned 
by the alleged incompetent person, and what property has been 
conveyed during said alleged incompetency, and to whom, and 
its value and what consideration was paid for it, if any, or was 
agreed to be paid. 

Rule 288. Fees and expenses of inquisition in lunacy. 

On the execution of a commission of lunacy, the commissioners, 
for every day they are employed necessarily in hearing the testi- 
mony and tating the inquisition, shall be entitled to an allowance, 
to be fixed by the court, not exceeding ten dollars for each day 
to each of such commissioners. 

Where the costs and expenses exceed two hundred and fifty 
dollars, besides witness fees and allowances to commissioners, the 
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committee shall not be at liberty to pay the same out of the estate 
in his hands, without a special order of the court, on notice to 
aill parties who have appeared in such proceedings, directing such 
payment. 

TITLE 35 
INFANTS; THEIR GUARDIANSHIP AND MAINTENANCE 

Rule 290. Petition for appointment. 

291. Age of infant and amount of property to be ascer- 

tained by court. 

292. Bond of general guardian. 

293. ' Allowances for support of infants. 

294. Application to compromise infants' claims. 

Rule 290. Petition for appointment. Except in cases 
otherwise provided for by law, for the purpose of having a 
general guardian appointed, the infant, if of the age of fourteen 
years or upward, or some relative or friend if the infant be under 
fourteen, may present a petition to the court, stating the age and 
residence of the infant and the name and residence of the living 
parents, if any, or of the person proposed or nominated as 
guardian, and the relationship, if any, which said person bears to 
the infant, and the nature, situation and value of the infant's 
estate. 

Rule 291. Age of infant and amount of property to 
be ascertained by court. On presenting the petition, the 
court, by inspection or otherwise, shall ascertain the age of the 
infant, and, if of the age of fourteen years or upward, shall 
examine him as to his voluntary nomination of a suitable and 
proper pe^rson as guardian; if under fourteen, shall select and 
name a competent and proper person as guardian. The court shall 
ascertain also the amount of the personal property, and the gross 
amount or value of the rents and profits of the real estate of the 
infant during his minority, and the sufficiency of the security 
offered by the guardian. 

Rule 292. Bond of general guardian. The security to 
be given by the general guardian of an infant shall be a bond in 
the penalty of double the amount of the personal estate of the 
ward and of the gross amount or value of the rents or profits of 
the real estate during his minority. The bond shall be executed 
by the guardian, together with at least two sufficient sureties, each 
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of whom shall be worth the amount specified in the penalty of the 
bond over and above all debts. If the total amount of the per- 
sonal estate of an infant and of the gross amount or value of the 
rents or profits of the real estate during minority shall exceed 
twenty-five hundred dollars, the bond must be the bond of a surety 
company authorized to do business in this state, or the general 
guardian may give a bond secured by a mortgage on improved and 
unincumbered real property, situated in this state, of the value 
of the penalty of the bond. 

The court, in its discretion, may vary the security where, from 
special circumstances, it may be found for the interest of the 
infant, and may direct the principal of the estate and any part 
thereof to be invested in the bonds of the state of New York or of 
the United States, or deposited with any trust company which 
shall have been designated as a depository for such moneys, or 
invested in bond and mortgage on unincumbered and improved 
property, within this state, of at least double the value of the 
amount invested, to be shown to the satisfaction of the court, for 
the benefit of the infants, and may direct that the interest or 
income thereof, only, be received by the guardian. 

Rule 293. Allowances for support of infants. A petition 
for the application of an infant's property, or any portion thereof, 
to the infant's support, maintenance or education, presented to 
the supreme court or the surrogate's court, shall set forth in 
detail : 

1. The amount and nature of the infant's property, where 
situated and how invested, and his income from such property 
or any other source; 

2. Whether or not the infant's parents are living, and, if either 
of them be living, all circumstances relative to his or her ability 
to support the infant; 

3. The terms of any previous order made by any court in this 
state or elsewhere for the application of any portion of the infant's 
property, and the disposition made of any property pursuant 
thereto. 

When the petition is presented by a person other than the 
guardian of the property of the infant, notice shall be given to 
such guardian. Notice shall also be given to the father of the 
infant, if living, or if not, to his mother, or if neither be living, 
to the person with whom the infant resitlos, and to the infant him- 
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self, if he be of the age of fourteen years or upwards. Such 
notice shall be given in such manner and for such length of time 
prior to the hearing on the petition as the judge or surrogate shall 
direct. 

Rule 294. Application to compromise infants' claims. On 

any application for the approval by the court of a settlement of a 
cause of action belonging to an infant, the court shall require the 
attorney so applying to disclose his relation to the defendant, and 
whether he has become concerned in the application or its subject 
matter at the instance of such defendant, or has received or is to 
receive any compensation from such defendant and the amount 
thereof, or has had any part in negotiating such settlement; and 
thereupon, if the court or judge deem it necessary, a full exam- 
ination may be had into all the facts regarding the reasonableness 
and propriety of such settlement. 

TITLE 36 

DISPOSITION OF REAL PROPERTY OF INFANTS OR 

INCOMPETENTS 

Rule 295. Place of application. 

296. Notice of application. 

297. Contents of petition. 

298. Eeport of referee. 

299. When proceeds of sale of real property of infant 

may be paid to general guardian. 

300. Limitation on costs and fees in proceedings to dispose 

of real property of infant. 

Rule 295. Place of application. If an application be 
made to the supreme court to sell, convey, mortgage, release or 
lease the real property of an infant or incompetent, the petition 
must be presented at a term held within the judicial district in 
which the property, or a part thereof, is situated. 

Rule 296. Notice of application. If an application to 
sell, convey, mortgage, release or lease the real property of an 
incompetent affect the interest of an incompetent person who has 
been committed to a state institution and is an inmate thereof, 
notice of such application must be given to the attorney-general 
and to the superintendent, acting superintendent, or state officer 
having jurisdiction over the institution where the incompetent 
person is confined. 
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Rule 297. Contents of petition. The petition in a pro- 
ceeding to sell, convey, mortgage, release or lease the real 
property of an infant or incompetent must be verified and mu«^t 
state : 

1. The name, age and residence of the infant or incompetent; 

2. The grounds of the application; 

3. If the application be for the purpose of paying the debts of 
the infant or incompetent, or for the maintenance and necessary 
education of himself or his family, or substantially promoting his 
interests by such disposition, other than a case where the applica- 
tion is made for the sale of an undivided interest of the infant or 
incompetent person in one or more parcels of land in order to 
avoid an action of partition on the part of his cotenants, or for 
the dower of a widow therein, the particulars and value of the 
real and personal property, and the amount of the income of the 
infant or incompetent person; the disposition which has been 
made of his personal property; and an account of the debts or 
demands, if any, existing against his estate. In the case specified 
in this subdivision where the application is made for the sale of 
an undivided interest of the infant or incompetent person, the 
petition must state the particulars and value of the real property 
in respect of which a sale is desired. 

4. The name and residence of the committee or of the person 
proposed as the special guardian, the relationship, if any, which 
he bears to the infant, lunatic, idiot or habitual drunkard, and the 
security proposed to be given. 

5. Whether any previous application has been made, and, if so, 
the time thereof, and what disposition was made of the same. 

Rule 298. Report of referee. The referee appointed in 
a proceeding to sell, convey, mortgage, release or lease real property, 
or an interest therein, of an infant or incompetent, must report 
whether a sale, mortgage, release or lease of the ^premises, or any 
and what portion thereof, would be beneficial to the infant, lunatic, 
idiot or habitual drunkard, and the reasons therefor, and whether 
the infant, lunatic, idiot or habitual drunkard is in absolute need 
of some and what portion of the proceeds of such sale, mortgage or 
lease, for a purpose specified in the petition, in addition to what 
he might earn by his own exertions. Such referee shall ascertain 
also and report the value of the property, or interest, to be di»- 
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posed of, specifically, as to each separate lot or parcel, with the 
incumbrances, if any, thereon, and whether there is any person 
entitled to dower or a life estate, or estate for years, in the 
premises, and the terms and conditions on which it should be sold. 

The referee's report shall give such further facts as are neces- 
sary or proper on the application. 

The facts in relation to the value of the property or interest to 
be disposed of, required to be ascertained and reported upon by the 
referee, must be proven on such reference by the testimony of at 
least two disinterested persons, in addition to that of the petitioner, 
and the report shall not refer to the petition, or any other papers, 
as evidence of fact. 

Rule 299. When proceeds of sale of real property of 
infant may be paid to general guardian. "No money arising 
from the sale of the real estate of an infant shall be paid over to 
his general guardian, except so much thereof, or of the interest 
or income, from time to time, as may be necessary for his support 
or maintenance, unless such guardian shall give a bond, in the 
penalty of double the amount to be paid to him, with sufficient 
surety, to be approved by the court. If, however, such money shall 
exceed the sum of five hundred dollars, the court must require the 
guardian to give a bond of a surety company authorized to do 
business in this state or a bond secured by a mortgage on improved 
and unincumbered real property within this state of the value of 
the penalty of the bond. 

Rule 300. Limitation on costs and fees in proceedings 
to dispose of real property of infant. If the infant's 
interest in the property do not exceed one thousand dollars, the 
whole costs, including disbursements, shall not exceed twenty-five 
dollars and the expense of a surety bond, if one be required, and 
referee's fees not exceeding ten dollars. If several infants be 
interested in the ^ame premises as tenants in conmion, the applica- 
tion in behalf of all shall be joined in the same petition, although 
they may have several general guardians ; and there shall be but 
one reference to ascertain the propriety of a sale as to all, and 
hut one ^ill of costs shall be allowed. 
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STATE OF NEW YORK 

CONVENTION TO CONSIDER AND ADOPT RULES OF 

CIVIL PRACTICE 

June 17, 1921. 

We, the underaigned, Alfred R. Page, Permanent Chairman, and Herbert L. 
Smith, Secretary, of the Convention to .Consider and Adopt Rules of Civil 
Practice, pursuant to chapter nine hundred and two of the laws of nineteen 
hundred ajid twenty as amended by chapter three hundred and seventy of 
the laws of nineteen hundred and twenty-one, 

DO HEREBY CERTIFY 

that the foregoing Rules of Practice were adopted by such convention pur- 
suant to such law by the affirmative votes of eight justices, constituting a 
majority of all the justices chosen to such convention, at a regular meeting 
thereof held at the Senate Chamber at the Capitol in the city of Albany on 
the seventeenth day of June, nineteen hundred and twenty-one; such conven- 
tion having been regularly convened pursuant to such law on the second 
Tuesday of June, nineteen hundred and twenty, and regularly adjourned from 
time to time to that day. 

And we do hereby further certify that the foregoing rules were filed in 
the office of the Secretary of State, at the city of Albany, pursuant to said 
law, on the twelfth day of July, nineteen hundred and twenty-one. 

Given under our hands at the city of Albany, this twelfth day of July, 
nineteen hundred and twenty -one. 

ALFRED R. PAGE, 

Chairman, 

HERBERT L. SMITH, 
Secretary, 



AMERICAN EXPERIENCE TABLE OF MORTALITY * 



Age 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 



nwoUtion 
otBfe 


Age 


48.72 


46 


48.08 


47 


47.44 


48 


46.82 


49 


46.16 


50 


45.50 


51 


44.85 


52 


44.19 


53 


43.53 


54 


42.87 


55 


42.20 


56 


41.53 


57 


40.85 


58 


40.17 


59 


39.49 


60 


38.81 


61 


38.11 


62 


37.43 


63 


36.73 


64 


36.03 


65 


35.33 


66 


34.62 


67 


33.92 


68 


33.21 


69 


32.50 


70 


31.78 


71 


31.07 


72 


30.35 


73 


29.62 


74 


28.90 


75 


28.18 


76 


27.45 


77 


26.72 


78 


25.99 


79 


25.27 


80 


24.54 


81 



Expectation 
of life 

23.80 

23 . 08 

22.36 

21 . 63 

20.91 

20.20 

19.49 

18.79 

18.09 

17.40 

16.72 

16.05 

15.39 

14.74 

14.09 

13.47 

12.86 

12.26 

11.68 

■ 11.10 

10.54 

10.00 

9.48 

8.98 

8.48 

8.00 

7.54 

7.10 

6.68 

6.28 

5.88 

5.48 

5.10 

4.74 

4.38 

4.04 



* Laws 1868, vol. 2, p. 1317. 
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American Experience Table of Mortality — (continued) 



Age 

82 
83 
84 
86 
86 
87 
88 



Ezpeotation 
ofUfe 

3.71 

3.3p 
3.08 
2.77 
2.47 
2.19 
1.93 



Expectation 
Age of life 

89 1.69 

90 1.42 

91 1.19 

92 98 

93 .80 

94 64 

95 .50 



Table Showing the Present Value of an Immediate Annuity 

on $1 on a Singly Life at 5% Interest ^ 





Present 




Present 




Present 




Present 


Age 


value 


Age 


value 


Age 


value 


Age 


value 


10... 


. . 16.505 


32... 


.. 14.857 


53. . . . 


10.906 


74... 


4.8628 


11... 


. . 16.461 


oo . . . 


.. 14.735 


54.... 


10.640 


75... 


4.5926 


12... 


. . 16.415 


34.... 


. 14.608 


00* .... 


10.370 


76... 


4.3248 


13... 


. . 16.366 


*jt9 . . . . 


. 14.475 


66. . . . 


10.095 


7'7... 


4.0586 


14... 


.. 16.316 


36. . . . 


. 14.336 


67.... 


9.8145 


78... 


3.7939 


15... 


. . 16.263 


37.... 


. 14.191 


Oo .... 


9.5299 


79... 


3.5311 


16... 


.. 16.207 


UO. . . . 


. 14.03^ 


59 


9.2413 


80... 


3.2702 


17... 


.. J6.149 


39.... 


. 13.881 


60 


8.9493 


81... 


3.0135 


18.... 


. 16.088 


40.... 


. 13.716 


61.... 


8.6545 


82... 


2.7606 


19.... 


. 16.024 


41.... 


. 13.544 


62.... 


8.3674 


oo . . . 


2.5105 


20.... 


.• 15.957 


42.... 


. 13.365 


63 ... . 


8.0588 


84... 


2.2607 


21 ... . 


. 15.886 


43.... 


. 13.179 


64.... 


7.7590 


oO' ... 


2.0098 


22.... 


. 15.813 


Q.*!) . . . . 


. 12.983 


65 ... . 


7.4588 


86. . . 


1.7606 


23..., 


. 15.736 


45.... 


. 12.783 


66. . . . 


7.1592 


87 . . . 


1.5175 


24. . . . 


. 15.655 


46.... 


. 12.574 


67.... 


6.8607 


oO . . . 


1.2861 


25.... 


. 15.570 


47.... 


. 12.357 


68.... 


6 . 5642 


o" ... 


1.067O 


26.... 


. 15.482 


4». ... 


. 12.133 


69 


6.2705 


90... 


0.85453 


27.... 


. 15.389 


49.... 


. 11.901 


70.... 


6 . 9802 


91... 


0.64497 


28.... 


. 15.292 


50 


. 11.662 


71.... 


6 . 6942 


92... 


0.44851 


29.... 


. 15.191 


51.... 


. 11.416 


72.... 


5.4129 


Ho . . . 


0.28761 


30 


. 15.084 


52.... 


. 11.164 


73.... 


5.1359 


Cr4 ... 


0.13605 


31.... 


. 14.973 








/ 







• " Inheritance Tax Calculations " by S. H. Wolfe, New York, 1905, p. 243. 
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TABLE 
Showiag Sources of the Rules of Civil Practice 



Rule of Civil Pkiictice 


General 
Rule of 
Practice 


Code of 

Civil 
Procedure 


Portion of rule or section or 
other statement respecting 
source 


No. 
1 




No. 
1 
83 

47 


Section 

786 
796 

24 

726 

796 

802 
797 

60 
800 
433 

sii 

811 
812 
812 

8i2 

816 

458 

459 




2 






3 




Last paragraph 

New 


4 




11 

46 

6 

7 




5 






6 






7 






8 




Modified 


9 






New 


10 
11 


Ebccept last sentence 

Last sertence covers 


2 
19 


Except first sentence 
First paragraph, last part 
Second paragraph, first part 
Last sentence 


12 




Fourth sentence 


18 




Except last sentence, omitted 


14 






15 




2 
19 


Except last sentence 

As to indorsement of papers 


16 


Covers 


20 




First sentence 




Subdivision 4, first sentence 
Subdivision 4, last two sen- 
tences 




Subdivisions 1, 2, 3, 4 

New 


21 


Except last sentence 




New 


25 


Subdivision 1 




First clause 








Second clause 




Subdivision 3 




First clause 








Second clause and second 






5 


sentence 
Second sentence 




Subdivision 6 


Third sentence 












Covers 


5 

4 

5 

70 

12 
59 
69 
69 
69 
69 

69 


First paragraph 
First sentence 


26 




27 




Last paragraph 

Amended as to Table oi 


30 




31 




Mortality 


32 


First Daraflraph 


Last paragraph 
Second sentence 




Third sentence 




Pburth sentence 


First sentence, firit clause 


33 




Last three sentences 

First sentence, last part, and 


34 




fifth sentence 
Third and fourth sentences 


35 








Remainder of rule 
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Showing Sources of the Rules of Civil Practice — Continued 



No. 
36 

37 

39 
40 



41 



42 



43 



44 
45 

46 

47 

48 
49 
50 
51 

52 



53 



55 



Rule of Civil Practice 



First sentence , 
Last sentence . 
First sentence , 
Last sentence . 



Subdivisions 1, 2, 3 

Subdivision 4 

Subdivision 5 

Subdivision 6 

Subdivision 1, except last 

clause 

Subdivision 1, last clause. . . 
Subdivision 2 



Subdivision 3, 
Subdivision 4 



First sentence. 
Last sentence. 



First paragraph. 
Last paragraph . 



First paragraph 

Last two paragraphs , 



Except last sentence ....... 

Last sentence 

First two paragraphs 

Third paragraph 

Last paragraph 

Subdivision 1, first clause. . 
Subdivision 1, (a) clause . . . 
Subdivision 1, (b) clause . . . 

Subdivision 2 

Subdivision 3 



Subdivision 4 

Subdivision 5 

Subdivision 6 

Subdivisions 7 and 8 

Subdivision 9 

Subdivision 10 

Subdivision 11 

First paragraph 

Second paragraph, first sen- 
tence 

Second paragraph, last sen- 
tence 



General 
Rule of 
Practice 



No. 



Code of 

Civil 
Ph)cedure 



49 



50 
51 



• « • • • 



51 
60 



50 



18 



18 

is 



Section 
460 
462 
464 
465 
471 

2352 

472 



2352 



417 
418 



453 
437 
440 
441 
443 
442 
443 
1541 
434 
434 
434 



434 



434 

444 

443 

444,434 

* 'i774 



1512 
1514 



Portion of rule or section or 
other statement respecting 
source 



First sentence, last part 

Part 

Last sentence 

First sentence 

First paragraph 

New 

New. See Code Civ. Proc. 

§§ 474, 475 
Part 
Last paragraph; also see 

General Rule 57 
Second sentence, part 
New. See Code Civ. Proc. 

§ 2351, second sentence 
Second sentence, last part, 

and last sentence 
New 
New 

Amended 

New. See Code Civ. Proc. 

§§ 419, 420 
New. See C. P. A. §1167; 

Code Civ. Proc. § 1774 
First sentence, last part 

Except first sentence 
Amended 
Subdivision 4 

Subdivision 1 
Made general 

Subdivision 1 

Subdivision 2, part 

First paragraph 

Subdivision 2, second para- 
graph, part. Also see Gen- 
eral RiUe 18, subdivision 3 

Last sentence 

Subdivision 5, last paragraph 

Last paragraph 
Second sentence 
First sentence 

New 



99 



Showing Sources of the Rules of Civil Practice — Continued 



No. 
56 
60 

61 
62 
63 



64 
65 
66 



67 
70 

71 
72 
73 
74 
80 
81 
82 
83 

84 

85 
86 
87 

88 

90 



91 
02 
93 



94 

95 

96 

97 

98 

99 

100 

101 

102 

103 



Rule of Civil Practice 



Subdivisioiis 1» 2, 3. 

Subdivifdon4 

Subdivifdon 5 

Subdivision 6 



Except last sentence. 
Last sentence 



Except last sentence . 

Last sentence 

First sentence 

Remainder section. . 



Covers 

First sentence 



Remainder of section. 



Subdivision 1 . 
Subdivision 2. 
Subdivision 3. 
Subdivision 4. 



General 
Rule of 
I^ctice 



No. 



10 



25 
37 



38 
37 



37 
40 
37 



3 
3 

3 

27 

4 



24 
24 
23 



Code of 

Civil 
Procedure 



Section 
780 



769 



771 
767 



557 
561 
567 



561 



782 
1778 



483 
507 



520 

533 

1775 

1776 

1777 

• • • • 

534 

532 

535 

1906 

530 

525 

526 

543 

546 

537 

538 
545 



Portion of rule or section or 
other statement respecting 
source 



Rewritten 

Also covers General Rule 37, 

first sentence, first part 
Except last sentence 
Fourth paragraph 

Last paragraph 

Eighdi sentence 

New 

Last paragraph 

First sentence, last part, and 
second and seventh sen- 
tences 

Third sentence 

New 

First two sentences 

Third sentence 

Last paragraph 

Lastsent^ce 

Last two sentences 

Last sentence 

First and third sentences 

New 

First sentence adapted 

New 

First sentence broadened 
Last paragraph 
First paragraph 

Combined with 

Second sentence 

New 

First sentence 

First sentence 

First sentence 



New 

First sentence 
First sentence, part 
First sentence 



First two sentences combined 

with 
and 
First sentence, and rewritten 
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Showing Sources of the Rules of Civil Practice — Continued 



No. 
104 



105 
106 

107 

108 

109 
110 
111 
112 
113 
114 

115 
116 
120 
121 
122 

123 
124 
125 

126 
127 
128 
129 

130 
131 



132 

133 
136 
137 
138 
140 



141 



142 
145 
146 
147 
150 
151 



Rule of Civil Practice 



• • 



Except last sentence . 
Last sentence 



Subdiidsion 1 

Subdivision 2 

Subdivision 3 

Subdivision 4 

First sentence 

Last two sentences, 



First sentence supersedes. . 
Last sentence supersedes . . 

Also supersedes 

First sentence 

Second sentence supersedes 
Last sentence 



General 
Rule of 
Practice 



No. 



22 



20 



17 
17 



14 
15 



16 
16 



48 



C deof 

Civil 
Procedure 



Section 
537 

538 



547 



885 
872 
872 



890 

876 

900,901 

880,833, 

900 pt. 

901 

904 

905 

906 

907 

909 

910 



1688-e 



805 
807 



807 

986 
989 
977 
977 



Portion of rule or section or 
other stAtement respecting 
source 



First two sentences, part, 
combined with 
and rewritten 

New. See Code Civ. Proc. 

§ 488; C. P. A. §§ 477, 478 

New. See Code Civ. Proc. 

§ 498; also C. P. A. § 278 
New; Code Civ. Proc. § 973 

extended 
New 
New 
New 

Broadened 
New 
New. Based on New Jersey 

Practice Act 
New 
New. See C. P. A. § 246 



New 

Part; part new; supersed* 

General Rule 82 
Subdivision 6, rewritten 
New 
New 
First sentence 

Except last sentence 
Last sentences; part new 

Combined and condensed 
P%rt; part new 



New 

Except first clause 

Rewritten 

First paragraph 

Last paragraph 



First sentence 
Second sentence 
Last paragraph 
Second sentence 
First paragraph 



First sentence 

Second, third, fourth and 
fifth sentences 
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Showing Sources of the Rules of Civil Practice — Coatinued 



Rule of Civil Practice 


General 
Ruteof 
Practiee 


Code of 

Civil 
Procedure 


Portion of rule or section or 
other statement respecting 
source 


No. 
155 




No. 
37 
36 
31 


Section 

976 

37 

981 

2012 

1190 

1189 

539 

"ioie 

1024 
*** 

1210 
1230 
1231 
1214 
1219 

1219 

""i2i6 
1217 

' *i225 
1221 
1222 
1223 
1228 
1226 

1236 
1202 

1238 
1237 
512 
1237 
1354 




156 




First two sentences 


157 


" 


Second, third and fourth 


158 




sentences 
Second sentence 


159 






Last sentence 


160 


First i>araiDraDh 




Broadened 




Last Daraeraph 


19 

29 

9 


Last paragraph 
Rewritten 


161 




162 






163 






164 






Except first sentence omitted 


165 






First sentence 


166 






Last two sentences rewritten 


170 




30 


Last paragraph 


171 




Except second sentence 


172 
173 


first three sentences 

Last two sentences 


79 
79 

77 
78 
78 
80 
80 
81 


Except part of last sentence 

covered elsewhere 
First two sentences 
Last sentence 


175 






176 




Last paraicraph 


177 




First paragraph 


178 




First sentence 


179 




Last two sentences 


180 






185 




New. Supersedes Code Civ 


186 






Proc. §1203 
flfst sentence 


187 








188 






Rewritten 


189 






Second sentence 


190 


Subdivision 1 




Subdivision 1. except last 




Subdivision 2 




clause 
Subdivision 2, except third 


191 


Except last sentence 

Last sentence 


26 


sentence 

New 


192 


Subdivisions 1, 3, 4, 5 

Subdivision 2 




Except first sentence 
Except subdivision 3 

New 


193 






194 




.... 




195 








196 








197 






First sentence 


198 






Last sentence 


199 








200 




45 




201 


First and latt sentence . . . . 
Second sentence 




202 


First sentence covers 

Subdivision 1 


8 






Subdivision 2 




First sentence, part 




Subdivision 2 covers 

Subdivisions 3 and 4 

Subdivision 5 




Last sentence 

Second and third sentences 

First sentence 
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Showing Sources of the Rules of Civil Practice — Coattaued 



Rule of CSvil Practice 


General 
Rule of 
Practice 


Oxle of 

CivU 
Procedure 


Portion of rule or section or 
other statement respecting 
source 


No. 
202 


Subdiviaon 6 


No. 


Section 
1237 
1354 
1239 
1005 

"'1264 

' "iooo 

997 

998 

1003 

*"'i232 
1007 

1511 
1519 

"**i542 
*"'i545 
* "i564 

"*i588 
1629 


Last sentence 




Subdivision 7 




Last sentence 




Subdivision 8 




First sentence 


203 


Except last dause 

Last clause 




First sentence, first part 

New 


20i 


Except last clause 

Tiast clause 




New 


210 






New 


211 






New 


212 






New 


213 






New 


214 






New 


220 






Last three sentences rewnt- 


221 


First paragraph, first part. . 
First paragraph, second part 
Last DaraflTaoh 




ten to state present law on 

subject 
Rrst sentence rewritten 
first sentence rewritten 
Last sentence rewritten 




Covers 


31 


Last paragraph 


222 




223 








224 




31 


First sentence 


229 




New 


230 




32 
33 

34 

41 
32 
41 
43 
42 
39 

85 
34 


Except last paragraph 


231 




232 
233 


Except third paragraph, last 
part 

Third paragraph, last part . . 


Except second paragraph, 

last two sentences 
Last paragraph 
Last paragraph 
Except last paragraph 
Rewritten 


234 




235 




236 






237 




Except first two paragraphs 
and last three sentences 
omitted 

Broadened 


238 




239 




Second paragraph, except 


240 




first sentence 
Rewritten 


241 






Except to provide for ver- 


243 






diet in writing 
New 


245 


Except last sentence 

Last sentence 


**'66 


Last clause 


246 






247 




66 


Except last sentence 


248 




Except first and last sen- 


249 




67 
66 


tences 
As to Dartition 


250 




Last sentence 


251 


• 




255 








256 




60 
60 


First parairraph 


257 




Second paragraph and third 






paragraph, first sentence 
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Showing Sources of the Rules of Civil Practice — Continued 



Rule of Civil Practioe 


General 
Rule of 
Practice 


Code of 

avil 

Procedure 


Portion of rule or section or 
other statement respecting 
source 


No. 
258 




No. 
60 
61 
67 
61 


Section 
1633 

*"i726 
1721 
1724 
1717 

*"i755 


1764 

**"2326 
2323 
2325 

2349 
2349 
2350 

'"'2350 


Last sentence 


259 




First paragraph 


260 




Modified as to foreclosure 


261 


Except lAPt sentence 

Last sentence 


Last paragraph, except last 

sentence 
Second sentence 


262 


Except last sentence 

Last sentence 


64 


First sentence 

States present law 

Last three sentences modi- 


263 




64 


264 




fied 

New 


265 




61 
64 
63 


Last sentence comlnned with 


266 


•.......•.•••••.••>.•...• 


Second sentence 


267 




New 


270 








271 








272 








273 






Last clause 


275 




73 


Rewritten 


276 




First sentence 


277 




72 
76 
72 
75 


Second paragraph 


278 


First paragraph 

lAst DarAflTAPb 


Third sentence 
Last sentence 


279 






280 






281 




72 
72 

76 
76 
76 


First paragraph 


282 




Third paragraph, first sen- 




SuDersed^ 


tence 
Second sentence 


283 


First DarasraDh 


First sentence 




Second DarairraDh 


Last paragraph 
Last sentence 


285 




286 






Except first sentence 
First three sentences 


287 






288 




71 
52 
53 
54 




290 






291 






292 






293 




New. See New York Co. 


294 






Surrogate Court Rule 
XIII 
New. See New York Co. 


295 






Surrogate Court Rule 
XXII 
Third sentence 


296 






Last sentence 


297 


Subdivision 1 


55 
55 

*' *55 
56 
59 

58 


First sentence 

First clause, last part 


298 


Subdivisions 4 and 6 


Except first sentence 
Last part 


299 




First paragraph 
Last two sentences 


300 











TABLE 

Showins: Distribution of tlie General Rules of Practice to Civil 
Practice Act and Rules of Civil Practice 

The General Rules of Practice numbers 21; 36, last sentence; 37, third and fourth sentene««; 
38, first two paraiq-aphs; 44; 47; 62 and 86 have been omitted to be covered by local rules in the 
several departments. 



General Rule of Practice 



Rule of Civil Practice 



Number Number 

1 1 

2 Except last Bentence 15 

Last sentence 11 

3 First and second sentences 71 

Third sentence 72 

Last paragraph 73 

4 First sentence 26 

Second and third sentences 80 

5 First sentence, covered by 25 

Second sentence 25 subdivision 5 

Last paragraph 27 

6 6 time of notice shortened to 

three days 

7 7 

8 Covered by 201 first sentence, adding re- 

quirement for a "judg- 
ment book " 

9 162 

10 56 allows gubslltution on ap- 

plication either of party 
or attorney 

11 4 excepts stipulation in open 

court 

12 31 

13 Civil Practice Act, § 821 

14 Superseded by 140, first sentence 

15 Superseded by 140, last sentence 

16 Superseded by 141 

17 First paragraph 136 

Last paragraph 137 

18 First paragraph 53, subdivisions 2, 3 

I^st paragraph 53, subdivision 9 

19 First two sentences 10 last sentence; folioing not 

required 

Third sentence, covered by 10 

Fourth sentence 12 

Last paragraph 160 

20 126 

21 Omitted as local 

22 105 

23 Covered by 88 

24 First paragraph 88 

Second paragraph 87 

25 Except last sentence 61 

Last sentence Omitted 

26 191 except last sentence 

27 First sentence Omitted 

Last sentence 74 

[104] 
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Showing Distribution of the General Rules, Etc. — Continued 

General Rule of Practice Rule of Civil Practice 

Number Kumber 

28 Repealed, 1910 

29 ••.... 161 

30 First paragraph, Civil Practice Act, § 469 

Last paragraph 170 

31 First sentence 224 

Second, third and fourth sentences 157 

Last paragraph, part, covered by 221 

32 Except last paragraph 230 

Last paragraph 233 

33 231 

34 Except second paragraph, last two sentences 232 except third paragraph, last 

part 

35 Repealed, 1910 

36 First two sentences 156 

Third sentence, Civil Practice Act 1 138, subdi- 
vision 19 

Last sentence Omitted as local 

37 First sentence, first part, covered by 60 

First sentence, last part, and second and seventh 

sentences 66 

Third and fourth sentences Omitted as local 

Fifth sentence 155, third paragraph 

Sixth sentence 62 

Eighth sentence 63, subdivision 5 

LMt four sentences 64 

38 First two paragraphs Omitted as local 

Last paragraph 63, subdivision 4 

39 Part 237 

40 65 general requirement for 

papers necessary for the 
motion 

41 Except last paragraph 234 

Last paragraph 232, third paragraph, last part 

42 236 

43 235 

44 Omitted as local 

45 200 

46 5 

47 Except last paragraph Omitted as local 

Last paragraph 2 

48 First paragraph 145 

Last paraigraph omitted as covered by Civil 

Practice Act, § 187, subdivision 3 

49 40, subdivisions 1, 2, 3 

50 First sentence 40, subdivision 6 

Second sentence, first part 42, first sentence 

Second sentence, last part, and last sentence ... 43, first paragraph 

51 First paragraph 41, subdivision 1, part 

Second paragraph 41, subdivision 4 

52 290 

53 291 

54 292 

55 297, subdivisions 1, 4, 5 

56 298 

57 Covered by 41 

58 First senteooe. Civil Pkactioe Act, 1 1404 

Last two sentences 300 
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Showing Distribution of the General Rules, Etc. — Continued 

General Rule of Practice Rule of Civil Practice 

Number Number 

69 First paragraph 299 

Last paragraph 32, first paragraph 

60 First paragraph 266 

Second paragraph and third paragraph, first 

sentence 267 

Last sentence 268 

61 First paragraph 269 

Last paragraph, except last sentence 261, except last sentence 

Last sentence 266, part 

62 Omitted as local 

63 266 

64 First sentence 262 

Second sentence 266, part 

Last three sentences 263 

66 Except last clause, Civil Practice Act, § 1013. . . 

Last clause 246, last sentence 

66 Except last sentence 247 

Last sentence 260 

67 As to action for foreclosure 260 

As to action for partition 249 

68 State Finance Law, § 44-f 

69 First sentence, first clause 32, fourth sentoice 

Remainder of first sentence 33 

Second sentence 32, third sentence 

Third and fourth sentences 34 

Fifth sentence 33 

Last three sentences. 32, last three sentences 

70 30 refers to American Experi- 

ence Table of Morutlity 

As to dower 243 refers to American Experi- 
ence Table of Mortality 

71 288 

72 First paragraph 281 

Second paragraph 277 

Third paragraph, first sentence 282 

Third paragraph, last sentence 278, last sentence 

73 276 

74 See Civil Practice Act, § 1168 

75 279 

76 First sentence 283, first paragraph 

Second sentence superseded by 282 

Third sentence 278, first paragraph 

Last sentence 283, last paragraph 

77 176 

78 First paragraph 177 

Last paragraph 176 

79 First two sentences 172, last two sentences 

Last sentence 173 

80 First sentence 178 

Last two sentences 179 

81 180 

82 Superseded by 122 

83 2 

84 Omitted 

86 238 

86 ! ! !....!..!!..................!..!!! . . omitted as local 



INDEX TO RULES OF CIVIL PRACTICE 



ABBREVIATIONS bitle no. 
use in papers permitted 10 

ABSENTEES 

in foreclosure action 256, 257 

in partition action 247 

ACCOUNT 

(See BiU of Particulais.) 

ACTION 

(For Particular Action, see also Specific Titles.) 

by and against poor person 35-37 

dower 243 

failure to prosecute 156 

foreclosure 255-267 

matrimonial 275-283 

partition 245-251 

recover chattel 270-273 

recover real property 240, 241 

to obtain declaratory judgment 210-214 

ADJOURNMENT 

of examination for taking testimony by deposition 127 

of trial for defect in pleadings, variance or failure in proof 166 

AFFIDAVIT 

(See also Petition.) 

answering affidavit on motion 64 

before compensation granted to guardian ad litem or special guardian. 43 

by sureties on bonds and undertakings 25 

for fixing bail on arrest 81 

for short notice of motion 60 

on application for ex parte order 61 

leave to prosecute as poor person 35 

order for discovery or inspection 140 

order to perpetuate testimony for future action 123 

order to punish disobedient witness on examination for use without 

the state 137 

[107] 
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AFFIDAVIT — Continued bule no. 

on application for — (continued) 

order to take testimony by deposition 122 

provisional remedy, filing of 80 

on application to take deposition for use on motion 120 

of proof of service of summons ; contents 53 

of verification, form of 100 

required before proceeding to take testimony by deposition 128 

service of, on motion for extending time 85 

used on motion, filing in another county 73 

used on motion for extension of time to answer or reply, contents 88 

ALLOWANCE 

(See also Costs.) 

application for additional * 200 

AMENDMENT OF PLEADING 

failure to answer after 101 

for defect in pleadings, variance or failure of proof 166 

service of 101 

striking out sham, frivolous or unnecessary matter 103 

when indefinite or uncertain 102 

AMERICAN EXPERIENCE TABLE OF MORTALITY 

( For complete table, see page 95. ) 

use in computing gross sum in lieu of income on court funds 30 

use in estimating gross sum in lieu of dower 243 

ANNULMENT OF MARRIAGIB, ACTION FOR 
(See also Matrimonial Actions.) 

default, proof required for judgment 275 

next friend, order allowing action by 276 

service of notice with summons 47 

ANSWER 

(See also Pleading.) 

plaintiffs motion on, for defects on face 109 

plaintiff's motion on, for defects not on face 110 

sham or frivolous, how treated 104, 105 

striking out, grounds for 103, 105 

striking out and summary judgment 113 

APPEAL 

(See also Appellate Division; Court of Appeals.) 

bill of exceptions, amendments, proposal and settlement 230 

contents 232 

exhibits and voluminous documents 232 



APPEAL — Continued bulb ifo. 

bill of exceptions — (continued) 

extension of time for serving 230 

resettlement for failure to conform to rule 232 

settlement, generally 230 

time for serving 230 

when may be used 229 

brief, citations from official reports 236 

delivery to justices, rules authorized 236 

general requirements as to 236 

exchange of, rules authorized 236 

case, amendments, proposal and settlement of 230, 231 

failure to propose amendments, effect 231 

failure to notice settlement of amendments 231 

service of amendments, time extended on notice 233 

contents 232 

exhibits and voluminous documents 232 

extension of time for serving, generally 230 

notice of application for 233 

failure to make, effect 231 

• preparation, effect as stay of judgment 203 

resettlement for failure to conform to rule 232 

settlement, effect as stay of judgment 203 

general provisions regarding 230 

time for serving 230 

waiver of rights as to 231 

default, judgment on 237 

dismissal for failure to furnish papers 234 

exceptions, notice of exceptions appealed from 229 

exhibits and voluminous documents, printing of 232 

from order, affidavits and other papers on, statements required 236 

from order on motion to make pleadings more definite and certain . . : 236 
from order on motion to strike out irrelevant, scandalous or redund- 
ant matter 235 

from order, papers on, generally 234 

hearing of cause on, rules authorized 237 

judgment roll on, and after 202 

note of issue, rules authorized 237 

order on reversal or modification by appellate division 239 

papers, delivery to justice, rule authorized 236 

papers on appeal from order, furnishing 234 

papers on, motion to dismiss for failure to furnish 234 

record on — 

general requirements as to' 235 

opinion of court below as part of 234 

papers constituting 234 

printing 234, 235 

service of 234 

submitted controversy on agreed facts, papers provided by plaintiff 234 
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APPEARANCE eulb no. 

authority for, compelling production in real property action 55 

default in, proof on application for judgment after 189 

substitution of attorney 56 

APPELLATE DIVISION 

(See also Appeal.) 

briefs and papers on appeals to, rules authorized 236 

briefs on appeals to, general requirements 235 

calendar practice, rules authorized 237 

clerks, books to be kept by 7 

duties as to record of attorneys 7 

filing papers with v 15 

to file papers on applications for admission to bar 1 

filing and indorsing papers, may make special rules 16 

filing papers with 15 

hearing of causes, rules authorized 237 

judgment roll after appeal to, contents 202 

moneys paid into court, report as to, by depositories 34 

notes of issue, rules authorized 23T 

opinion of, part of judgment roll on appeal to Court of Appeals 202 

opinions, general provisions regarding 238 

papers on appeals, furnishing of 234 

papers on appeals, general requirements as to 234 

records on appeals to, general requirements 235 

records on appeals to, what constitute 234 

reversal or modification by 239 

rules, additional rules authorized 2 

rules for hearings, authorized 237 

rules for exchange and delivery of papers, authorized 236 

settlement of cases where exception to be heard in first instance by ... . 230 

ARREST 

application for order, filing 80 

bail, affidavit showing facts on which to base 81 

bail, time for application to reduce 83 

order of, contents 82 

order of, subscription by attorney and judge 82 

security, time for application to increase 83 

vacating order for failure to file petition or affidavit 80 

vacating order, time for application 83 

ATTACHMENT 

application for, filing after warrant issued 80 

warrant of, attestation by clerk 84 

effect of failure to enter order 84 

subscription by attorney and judge 84 

vacating for failure to file petition or affidavit 80 
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ATTORNEY bule no. 

application by, to compromise infants cause of action, to disclose facts. 294 

application for admission to bar 1 

appointment as referee, generally 172 

arrest order, signature by attorney 82 

assigned to poor person, duties 36, 37 

attachment, subscription of warrant by attorney 84 

bonds and undertakings, filing with clerk 26 

character committees 1 

clerk of, appointment as referee 172 

conduct of trial by, generally ; 161 

duties as to judgment rolls 202 

duty to act as guardian ad litem or special guardian 40 

employment by receivers 180 

filing of application papers with clerk of appellate division 1 

fraud or unfair conduct in taking deposition without the state 133 

opening and closing speeches 161 

opinion filed by appellate division, furnishing to 238 

partner of, appointment as referee 172 

pleading, subscription by 91 

pleading, verification by 99 

prohibition as to being surety or bail 27 

real property action, authority for appearance for nonresident 55 

record pf attorneys kept by appellate division clerks 7 

renewals of applications for admission to bar 1 

requirements before admission to bar 1 

service of papers on : 20 

subscription and indorsement of papers 11 

of name to process 13 

of papers by; when waived 12 

substitution 56 

summons, subscription to 45 

ATTORNEY-GENERAL 

notice of application for disposition of real property of incompetent 

person 290 

BANKS 

duties as to moneys paid into court 34 

duties as to paying out of moneys paid into court 32 

BILL OF EXCEPTIONS 
(See Appeal) 

BILL OF PARTICULARS 

costs on motion for * 115 

verification of lift 
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BOND AND UNDERTAKING bxtlb iro. 

(See also Security.) 

acknowledgment or proof of 25 

afl&davit of sureties 26 

approval by court 26 

attorneys prohibited as sureties 27 

by infant's general guardian before receiving proceeds of sale of real 

property 299 

by plaintiff on application for default judgment in certain cases 192 

execution by one surety 26 

execution by two or more, form 25 

filing with clerk, failure in 26 

filing with clerk, generally 25 

form and requisites 25 

of general guardian of infant 292 

BOOKS 

(See also Clerks of Courts.) 

to be kept by clerks of courts 7, 201 

BOOKS, PAPERS AND DOCUMENTS 

order for discovery or inspection 140-142 

production at trial by libraries and public officers 162 

CALENDAR 

calendar practice in appellate division, rules authorized 237* 

entry of causes according to dates of issue 151 

. preparation for term 151 

CASE ON APPEAL. 
(See Appeal) 

CAUSES OF ACTION 

(For Particular Action, see Specific Titles.) 

improperly united, motion to correct 102, 105 

CHANGE OF PLACE OF TRIAL 

(See also Venue, Change of.) 

provisions respecting ^, , 145*147 

CHATTEL 

(See also Chattel, Action to RecoTer.) 

f oreclowre of mortgages ^i^d other liens on .,...,,,..,,., ^ ,,.,,,,,, , 267 
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CHATTEL, ACTION TO RECOVER bulb no. 

pleading as defense that property was distrained doing damage 272 

pleading title to chattel 270 

pleading wrongful taking or detention 271 

replevin papers, furnishing to court or referee 273 

CLERKS OF COURTS 

appointment as referees prohibited 172 

bonds and undertakings, filing with 25, 26 

books to be kept by 7, 201 

duties as to judgment rolls 202 

entry of time of filing referee's report 170 

entry of verdicts by 165 

judgment book, entry of satisfaction of judgment 204 

judgment books to be kept by 201 

judgments, entry of. (See Judgment.) 

preparation of calendar for term 151 

refusal to file papers not complying with rules 10 

COMMITTEE OF INCOMPETENT PERSON 

(See Incompetent Person) 285-288 

COMPLAINT 

(See also Pleading.) 

action for declaratory judgment 211 

motion for dismissal of, for failure to prosecute 156 

for judgment for defect on face 106 

for judgment for defect not on face 107, 108 

CONTEMPT 

refusal of witness in proceeding to take deposition for use without the 
state 137 

CONTRACT 

pleading performance of condition precedent 92 

summary judgment on 113 

CORPORATION 

foreign, application for default judgment against 192 

pleading by or against 93 

pleading, verification by 99 

receivers for, where motions to be made 178 

sequestration of property, where motion to be made 178 

substituted service of summons within state r>3 

testimony of officer, proof required for taking by deposition 122. 
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COSTS BULB NO. 

additional allowance, application before final costs adjusted 200 

allowance to receiver of debtor's estate in certain actions 17*5 

in action to obtain declaratory judgment 214 

in foreclosure action, allowance recording mortgage or assignment 266 

in proceeding for appointment of committee of incompetent person .... 288 

in proceeding for disposition of real property of infant 300 

interlocutory judgment may award generally without specifying amount 188 

on default on motion 66 

on motion for bill of particulars 115 

on production of books and papers of libraries and public officers after 

stipulation refused 162 

on setting aside irregular order 71 

on setting aside order for failure to file papers in another county .... 73 

on surplus money proceeding 262 

taxation of, before entry of final judgment after interlocutory judg- 
ment awarding same 188 

COUNTERCLAIM 
(See also Pleading.) 

motion for defect on face of 109 

motion for defect not on face of 110 

COUNTY CLERKS 

(See also Attorney; Bond and Undertaking; Books; Clerks of Courts; 
Courts; Judgment.) 

books to kept by , 7 

filing papers with, generally 15 

filing bond and undertaking with, generally 25 

COUNTY JUDGE 

disqualification, time of, as afifecting proceedings 5 

COURT FUNDS 

(See Pa3nnent into and out of Court.) 

gross sum in lieu of income in ; how computed 30 

COURT OF APPEALS 
(See also AppeaL) 
judgment roll on appeal, to contain appellate division opinion 202 

COURTS 

(See also Clerks of Courts.) 

books to be kept by clerks 7, 201 

officer to act as guardian 40 

appointment as referee, restricted 172 

of record, filing papers with, generally 16 

of record, may make further rules 2 
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I 

CREDITORS BUUD no. 

notice to, to present claims 8 

DEATH OF PARTY 

entry of judgment against party after deatli 186 

in partition action, proceedings on 251 

DECLARATORY JUDGMENT 

action to obtain, practice generally 210 

costs in action for * 214 

jurisdiction discretionary 212 

prayer for relief in complaint 211 

verdict of jury on facts 213 

DEFAULT 

in matrimonial action, proof on 282 

in mortgage foreclosure action 256, 257 

in partition action 246 

in pleadinjc. (See Pleading.) 
judgment on. (See Judgment.) 

on appeal 237 

on motion 66 

DEPOSITION 

copies of deposition and papers; provision for making 132 

filing of deposition and papers generally 132 

filing of deposition and papers on examination held without the state. 131 

interrogatories and cross-interrogatories, settlement and service of ... . 126 

motion, deposition to be used on, proceedings for taking 120 

notice of taking testimony by deposition, general requirements 121 

notice of taking testimony by deposition, motion to vacate or modify . . 124 

order for taking, proof required for 122 

order to take testimony made by judge out of court, entry of 125 

papers open to inspection of parties 132 

perpetuation of testimony for future action, proof required for order . . 123 

perpetuation of testimony in real property action, contents of petition. 138 

service of papers, proof required before taking testimony 128 

stipulation for taking testimony by, filing 125 

taken without tlie state, provisions relating to filing of papers 131 

special requirements as to depositions so taken 130 

suppression for irregularity or improper conduct 133 

suppression where resident of state making deposition could have 

been subpoenaed 133 

taking testimony by, adjournments of examination, by whom made... 127 

adjournments of examination, limitations as to place 127 

authorization papers required before proceeding with examination. . . 128 

manner of conducting examination t 129 

reading of deposition to witness 129 

refusal of witness to answer, proceedings on 120 

signing of deposition by witness 129 

time and place ^^... 127 
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DEPOSITION — Continued BUUi no. 

to be used without the state, petition for subpoena, contents 136 

subpoena, application to vacate or modify 136 

subpoena duces tecum 136 

subpoena for witness, proceedings to obtain 136 

subpoena, punishment of disobedient witness 137 

DISCOVERY AND INSPECTION 
(See also Deposition.) 

contents of affidavit on application for order 140 

hearing on application 141 

order for, contents * 141 

referee to superintend discovery or inspection 1 42 

stay of proceedings on granting order ! 141 

DIVORCE, ACTION FOR 

(See also Matrimonial Actions.) 

children, pleading and trial of issue of illegitimacy 279 

default, proof required on 277 

default, proofs as to legitimacy of children 27^ 

information as to details in action, restrictions as to. 278 

judgment to be entered only by special direction of court 283 

sununons, service of notice with 47 

trial, public may be excluded 278 

DOWER 

gross sum in lieu of, method of estimating 243 

EIGHTH JUDICIAL DISTRICT 

motions in actions in 63 

EJECTMENT 

action of 240, 241 

EXAMINATION BEFORE TRIAL 
(See Deposition.) 

EXCEPTION 

effect as stay of judgment 203 

bill of. (See Appeal) 

motion for new trial on exceptions to be heard in first instance in 
appellate division 220 

EXHIBITS 

annexed to deposition taken without state 130 

printing on appeal » . . * ^ . . . . » , . . 232 
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EXTENSION OF TIME bulb no. 

additional extension of time to plcad^ after stipulation 87 

affidavits served with order extending time 85 

affidavit showing; merits on application extending time to answer or 

reply 88 

serve case and bill of exceptions on appeal 230 

to make motion addressed to pleading, notice required 105 

to plead in action on promissory note or unconditional payment of 

money 86 

FEES 

referee's, on disposal of infant's real property 300 

commissioners in limacy proceeding 288 

FAILURE TO PRO$ECnTE ACTION 

proceedings on 156 

FILING PAPERS 

(See Affidavit; Papers.) 

FIRST JUDICIAL DISTRICT 

motions in actions in, to be made in district where triable 63 

motion on notice cannot be made in, in action triable elsewhere 63 

FORECLOSnR!E OF MORTGAGE, ACTION FOR 

absentees, reference to take proof in case of 256 

complaint, statement as to other action for mortgage debt - 255 

computation of amoimt due ' 256 

costs, allowance for recording or filing mortgage and assignments 266 

default or admission, computation of amount due 256 

default or admission, motion for judgment on 257 

infants, reference to take proof in case of 256 

judgment for sale, contents of 259 

judgment on default or admission 257 

mortgage and assignments, recording or filing before conveyance 266 

notice of pendency, proof of filing 258 

personal property mortgages and other liens ; provisions applied to ... . 267 

referee selected by court 265 

referee to make sale named in judgment 259 

reference on application for surplus moneys 262, 263 

reference on default or admission 256 

sale, contents of judgment of 269 

notice of application for stay of 260 

report of, voucher as to surplus moneys must accompany 261 

sheriff to sell when directed in judgment 259 
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FORECLOSURE OF MORTGAGE, ACTION FOR — Continued bule no. 

surplus moneys, application for and proceedings on 262, 263 

costs on application for reference 262 

disposition of 261 

equity of redemption, proceedings by owner of 263 

invested at interest for benefit of person entitled thereto 261 

notice of claim and proceedings on 262, 263 

notice of claim, filing and service 262, 263 

payment into surrogate's court 264 

FORMS 

(See also Specific Titles.) 
appeal — 

bill of exceptions 232 

briefs on 235 

case en 232 

records on 235 

bond or undertaking 25 

judgment 185 

notice in matrimonial actions 47 

on service of summons by publication 52 

oath of referee 171 

pleadings 90 

summons 45 

supplemental summons 48 

verification, affidavit of 100 

GROSS SUM 

in lieu of dower, method of estimating 243 

in lieu of income in court funds, method of computing 30 

GUARDIAN 

(See also Guardian ad Litem.) 

of infant. (See Infant.) 

GUARDIAN AD LITEM 

for infants and incompetent persons. (See Infant or Incompetent.) 

application for appointment of, for ipfant 39 

INCOMPETENT PERSON 

(See also Infant or Incompetent.) 

committee of, designation of person in proceeding as 285 

lunacy proceeding, fees and expenses 288 

petition for, contents 287 

petition for, where presented 286 

person designated to receive summons for, duty and compensation .... 44 

special guardian of. (See Infant or Incompetent.) 
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INDEFINITE OR UNCERTAIN PLEADING eule no. 
motion to correct 102, 105 

INPANT 

(See also Infant or Incompetent.) 

cause of action of, application to compromise 294 

defendant, motion for judgment on complaint because of infancy 107 

foreclosure action, reference to take proof 2/56 

general guardian; additional security as guardian ad litem or special 

guardian and 41 

appointment, petition for 290 

ascertainment of infant's age and property on applicatlcn for 291 

bond, amount of 292 

bond, ascertainment as to sufficiency of security offered 291 

bond of surety company, when required 292 

deposit or investment of funds by order of court 292 

method of selecting 291 

proceeds of sale of real property, when paid to 299 

when income only received by 292 

guardian ad litem and special guardian. (See Infant or Incompe- 
tent.) 

guardian ad litem for infant defendant, time to apply in certain cases. 39 

in partition action 245-247 

person designated to receive summons for, duty and compensation .... 44 

support, maintenance or education, application for and notice 293 

INFANT OR INCOMPETENT 

disposition of real property of, application, contents of petition 297 

application, notice of 296 

application, place of 295 

costs .and fees, limitation on 300 

proceeds of sale, payment to general guardian of infant 299 

proof required before referee 298 

referee, facts to be ascertained by and report of 298 

referee, fees of 300 

guardian ad litem and special guardian, duty of attorney or court 

officer to act as 40 

additional security as 41 

compensation 43 

consent to act 40 

duties generally 42 

duty and compensation of person designated to receive summons. . 44 

qualifications 40 

security, dispensing with in certain cases 41 

security, general provisions 41 

security, new or additional 41 

time to apply for, for infant 39 

INJUNCTION 

application for, filing after order served 80 

vacating order for failure to file petition or affidavit 80 
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INSPECTION * R^jLB NO. 
(See Discovery and Inspection.) 

INTERROGATORIES 

taking testimony on written 126 

IRREGULARITY 

notice of motion based on 62 

ISSUE 

note of, filing 151 

note of, in appellate division, rules authorized 237 

ISSUES 

of fact, terms at which triable 158 

settlement for jury trial 157 

JUDGMENT 

after death of party 186 

after reference to determine specific questions of fact 199 

after jury trial of specific questions 194 

after sham or frivolous answer or reply 104 

after trial of issues and determination of motion for judgment 195 

after trial of whole issue of fact, entry by clerk 198 

contents of, generally 185 

declaratory judgment, action for 210-214 

default, demand by defendant of certain notice after and proceedings 

thereon 190 

in appellate courts 237 

in matrimonial actions. (See Matrimonial Actions.) 

interlocutory and final judgment on 188 

notice to defendant on application for judgment 190 

on motion 66 

place where application made to court for judgment 191 

proceedings when service made outside state or not personally 192 

proof to be filed on application to court after 189 

rendered on counterclaim 193 

where one or more of several defendants have not answered 193 

written finding of fact, when not required 191 

entry, by clerk after report or decision 198 

general provisions as to 201 

in judgment book, generally 201 

in term or vacation 201 

on application to court or clerk after certain motions for judgment. 196 

signing and filing judgment to constitute 201 

stay of, order required 203 



^ 
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JUDOMSNT — Continued bulb no. 

entry of satisfaction or partial satisfaction in judgment book 204 

final judjonent after interlocutory judgment on default, or pursuant 

to decision or report 188 

final judgment, application for, after decision or report awarding 

interlocutory judgment 187 

taxation of costs before entry and after interlocutory judgment .... 188 

form of, generally 185 

interlocutory judgment on default, decision or report 188 

in unco];itested cases, statement of jurisdictional facts 185 

judgment roll, appellate division's opinions as part of, on appeals to 

court of appeals 202 

regulations affecting 202 

motion for, because of defect appearing or not appearing on face of 

pleading 106-110 

of reversal by default not allowed 237 

on motion, powers of court on application for 197 

where no issue of fact remains to be tried 196 

on part of claim 114 

pleading judgment in certain cases 95 

pleading, motion for judgment on, after issue joined 112 

partial judgment on in certain cases 114 

referee, appointment of, where required by judgment .' 187 

satisfaction, entry of satisfaction or partial satisfaction 204 

stay of ; exception, case on appeal or motion for new trial, effect as ... . 203 

order required for stay of entry or enforcement 203 

summary judgment after answer in certain cases 113 

JURY 

assessment by, on application for judgment after default. 190, 191 

exclusion from court ropm during certain arguments 164 

LIBEL 

pleading in action for 96 

LIBRARIES 

production of books and papers at trial, under subpoena 162 

LIMITATION OF TIME , 

one hour — 
attorney to sum up 161 

twenty-four hours — 

notice of application for stay of foreclosure sale 260 

return papers with objections stated 12 

one day — 

notice application for subpoena for library or public officer 162 

notice taking deposition for use on motion 120 

two days — 

notice application extend time serve case or amendments 233 

notice to extend time answer action on promissory note 86 

notice application for stay of partition sale 249 

f.ervc subpoena on witness obtain testimony use without state 136 
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LIMITATION OF TIME — Continued bulb no. 

three days — 

motion papers filed in county other than where motion made 72 

notice to dismiss appeal in appellate division 234 

notice to public officer file process or paper 6 

four days — 

notice settle amendments case or bill of exceptions 230 

five days — 

court calendars ready before term 151 

notice application for judgment on default in pleading 190 

notice of motion where attorneys in same city or village 60 

notice taking testimony by deposition 121 

notice to defendant of reference, inquiry or assessment by jury 190 

serve answering affidavits on motion 64 

serve consent change place of trial 146 

serve subpoena duces tecum on witness obtain teeftimony use without 

state 136 

eight days — 

notice of motion, regular 60 

ten days — 

file deposition after completion and return 132 

file and serve order for substituted service of summons on resident . . 49 

motion dismiss counterclaim or strike out defense 109 

motion for judgment dismissing counterclaim 110 

motion to strike out reply or separate defense Ill 

notice of motion where answering affidavits required 64 

notice of sale of desperate debts 175 

notice settlement interrogatories and cross interrogatories 126 

serve amendments to case or bill of exceptions 230 

serve cross-interrogatories 126 

serve interrogatories after entry of order 126 

serve notice of motion change place of trial after demand 146 

serve order to stay case on calendar 155 

within first ten days of each year appellate division appoint character 

committee , 1 

twelve days — 

file note of issue before term 151 

fourteen days — 

notice trial before term 150 

serve within state notice application for moneys paid into court .... 248 

fifteen days — 

file and serve papers on appeal from order 234 

twenty days — 

application for guardian ad litem on behalf of infant., 39 

application vacate order of arrest 83 

attorney for nonresident file and serve authority for appearance . . 55 

file lis pendens in foreclosure before application for judgment 258 

file and serve printed papers on appeal after settlement 234 

motion addressed to pleading 105 
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LIMITATION OF TIME — Continued 

twenty days — (continued) rule no 

motion for judgment dismissing complaint 106, 107 

notice motion to frame issue of fact for jury 157 

serve answer to amended pleading 101 

serve personally without state notice application for moneys paid 

into court 248 

time stated in summons for appearance after its service 45 

thirty days — 

serve case or bill of exceptions after notice entry of judgment or 
order 230 

four weeks — 
service by publication notice of application for moneys paid into 
court 248 

six weeks — 

service of sununons by publication once in each of 50 

three months — 

apply for reference ascertain claim to surplus moneys 262 

publication commenced or personal service summons without state . . 51 

eighteen months — 
from issue of letters pay surplus moneys in surrogates court 264 

two years — 

from death of decedent pay surplus moneys into surrogates court . . 264 
county judge, time of disqualification begins when 5 

first day of February, each year, depository transmit statement to 
appellate division 34 

six A. M. and nine P. M. — 

service on attorney at office between hours of 20 

service on party at residence between hours of 20 

LOST PAPERS 

use of copies 14 

MACHINE 

proceeding to obtain discovery or inspection of 140-142 

MAIL 

service of papers by, generally 20 

service of summons by, proof of 53 

MATRIMONIAL ACTIONS 

(See also Annulment of Marriage; Divorce; Separation.) 

default judgment, prohibitions as to 283 

default on motion, application of provisions to matrimonial actions 

restricted 66 

default, proofs to be taken in open court in case of 282 

evidence, sealing up after hearing 278 

exclusion of persons from court room during examination 278 
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MATRIMONIAL ACTIONS — Continued btjle no. 

notice served with summons in 47 

referee, appointment not permitted in case of default 282 

not to be nominated by either party 281 

proof of service required before appointment 281 

smnmons, proof of identity of person served 53 

proof of service of, with required notice 53 

MERITS 

affidavit of, on motion extending time to plead 88 

MISTAKES, DEFECTS AND IRREGULARITIES 

notice of motion based on 62 

MORTALITY, AMERICAN EXPERIENCE TABLE OF 
(See American Experience Table of Mortality; Tables.) 

MORTGAGE, FORECLOSURE OF 

(See Foreclosure of Mortgage, Action for.) 
provisions respecting 255-267 

MOTION 

addressed to pleading 102-106 

answering affidavits on 64 

appeal, printing of voluminous documents on 232 

application for order to take deposition 122 

application for order to perpetuate testimony for future action 123 

based on mistake, omission, defect or irregularity 62 

contested, place of hearing 03 

county in which must be made 63 

default on, proceedings on 66 

deposition to be used on 120 

ex-parte, requirements as to 61 

for appointment of receiver of corporation, where made 178 

for bill of particulars, costs on motion for 115 

for defect appearing on face of complaint 106 

appearing on face of answer 109 

not appearing on face of complaint 107, 108 

not appearing on face of answer 110 

for judgment in certain cases, entry of judgment on 196 

in certain cases, powers of court on application 197 

on pleadings after issue joined 112 

for new trial. (See New Trial, Motion for.) 

for removal of receiver, where made 179 

for sequestration of corporate property, where made 178 

in first and eighth judicial districts 63 

notice of, eight days 60 

notice of less than eight days 60 

papers on, furnishing 65, 66 

pleadings, part of moving papers 65 

strike out reply for insufficiency in law Ill 
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MOTION — Continued bxjlb no. 

to change place of trial 146 

to dismiss appeal for failure to furnish papers on 234 

to vacate or modify notice for taking testimony by deposition 124 

transfer to another judge, when 67 

where made 63 

MUNICIPAL CORPORATION 

production of department books and papers at trial 162 

NEW TRIAL, MOTION FOR 

effect as stay of judgment 203 

case and exceptions to be made on 221 

on exceptions to be heard in first instance in appellate division 220 

order on motion, when to specify grounds 224 

review of interlocutory reference, writ of inquiry or inquisition 222 

stenographer's notes, when treated as judge's minutes 223 

to review trial by jury of specific questions of fact 221 

NON-RESIDENT 

default judgment against, application for 192 

defendant in real property action, authority of attorney's appearance . . 55 

NOTE 

(See Promissory Note.) 

NOTE OF ISSUE 

filing of and proceedings after 151 

in appellate division, rules authorized 237 

NOTICE 

accompanying summons, application of provisions as to service 53 

demand by defendant for certain notice after default judgment 190 

of application for order extending time to plead in certain money 

actions 86 

to extend time for serving or preparing case on appeal or amend- 
ments 233 

to suppress deposition taken without the state 133 

to take deposition for use on motion 120 

of motion 60 

for extension of time to make motion addressed to pleading 105 

for settlement of issues for jury trial 157 

to change place of trial 146 

to vacate notice of taking testimony by deposition 124 

of pendency in foreclosure action 258 

of stay of sale in foreclosure action 260 

in partition action 249 

of taking testimony by deposition 121 
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NOTICE — Continued bule no. 

of trial elsewhere than at courthouse 159 

of trial, time for service 150 

publication of notice with summons ; 52 

service, mode of, generally 20 

service with summons demanding money judgment 46 

in matrimonial action 47* 

to become parties in certain actions 8 

to defendant on application to court or judge for default judgment. . . 190 

to. present claims, court may direct giving or publishing 8 

to public officer to file papers or process 6 

NOTICB OF PENIXENCY 

in foreclosure action, proof of filing 258 

NUMBERS 

use of Arabic or Roman permitted in papers 10 

ORAL AGREEMENTS 

between parties and attorneys, prohibition as to 4 

OFFICER 

filing of papers by, proceedings on failure 6 

of courts. (See Courts.) 

ORDER 

(See also Appeal.) 

affecting title to real property, docketing as judgment 74 

directing payment of money, docketing as judgment 74 

docketed as judgment in certain cases 74 

entry by clerk prohibited, when 71 

entry, filing papers on 71 

entry of papers in another county 73 

form of, generally 70 

on application to review interlocutory reference or writ of inquiry 222 

on motion for new trial, when to specify grounds 224 

opinion or memorandum, filing of 72 

papers on appeals from 234 

resettlement in extended form ^ 70 

short form of, permitted 70 

signed with judge's signature or initials 70 

ORDER TO SHOW CAUSE 

in first judicial district, where returnable 63 

to bring on motion 60 
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PAPERS BULB NO. 

abbreviations in 10 

copies may be served 10 

discovery or inspection of, proceeding for 140-142 

filing after change of place of trial 15 

after substituted service of summons within state 49 

and indorsing, special rules permitted 16 

by officer, proceedings on failure of 6 

place of, generally 15 

refusal for not complying with rules 10 

flat files, use may be required 16 

furnishing of, on trial ' 160 

general requirements as to 10, 12 

legibility and size 10, 12 

lost or withheld, use of copies 14 

numbers, Arabic and Roman 10 

objections to, waived when 12 

on appeal. (See Appeal.) 

place of filing generally 15 

service of, (See Service of Papers.) 

subscription and indorsement by attorneys 11, 12 

of writs and other process 13 

summons, service of. (See Summons.) 

service of copies 10 

waiver of objections as to requirements respecting 12 

writs and other process, subscription and indorsement 13 

PARTIES 

appearance, judgment after default in 189 

notice to become parties in certain actions 8 

plaintiffs, misjoinder of, motion to correct 102, 105 

plaintiff or defendant, defect of, motion to correct 102, 105 

pleading, subscription by party appearing in person 91 

poor persons as, (See Poor Person;) 

service of papers on 20 

PARTITION, ACTION FOR 

absentees, reference on default or admission in case of 247 

abstract of conveyances on default or admission in ease of infants, 

absentees or imknown parties 247' 

complaint, general requirements 245 

contingent interests, allegations in complaint 245 

death of parties, proceedings on 251 

default, ascertainment of right and interests in case of 246 

infants, allegations of complaint when infants interested 245 

ascertainment of rights and interests when infant party 246 

infant, reference on default or admission where infant party 247 

moneys paid into court, application by party for 248 
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PARTITION, ACTION FOR — qontinued bulb no. 

referee, selection by court 250 

reference on default or admission in case of infants, absentee or un- 
known parties 247 

reference to ascertain rights and interests in case of default or infant 

party 246 

sale, notice of stay of 249 

iwknown parties, allegations of complaint 245 

reference on default or admission in case of 247 

PAYMENT INTO AND OUT OF COURT 

administration of court funds 30 

charges against invested funds 30 

depositories, duties as to funds 34 

paying out of funds 32 

gross sum in lieu of yearly interest or life income 30 

partition action, application by party for money paid into court.... 248 

payments out of court, acknowledgment of consents 31 

depository, restrictions as to payments by 32 

identification of applicants giving consent to 31 

proceeding for 32 

requirements as to drafts for 33 

requirements as to orders for 32 

surplus moneys in foreclosure action 261-264 

PERPETUATION OF TESTIMONY 

by deposition for use in action about to be brought 123 

in real property actions, contents of petition 138 

PERSONAL PROPERTY 

foreclosure of mortgages and other liens on 267 

proceeding for discovery of 140-142 

PETITION 

(See also Affidavit.) 

admission to practice as attorney 1 

appointment of committee of incompetent person 286, 287 

guardian for infant 290 

discovery and inspection 140 

obtain testimony of witness without state 136 

payment of money out of court 32 

perpetuate testimony in real property actions 138 

poor person, leave to sue as 35 

leave to defend as 37 

receiver to sue 176, 177 

Rell, mortgage or lease real property of infant or incompetent 295 
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PLACE OF TRIAL bulk no. 
(See also Venuei Change of.) 
Provisions respecting 145-147 

PLEADING 

allegations, incorporation by reference 90 

amended, effect of failure to answer 101 

service of 101 

amendment after motion for defect -not appearing on face of com- 
plaint 108, 110 

amendment after motion to correct or strike out matter 102, 103 

amendment of defective, after conunencement of trial 160 

answer, motion by plaintiff for defect appearing on face of 109 

motion by plaintiff for defect not appearing on face of 110 

striking out and granting summary judgment 113 

bill of particulars, costs on motion for 115 

verification of 116 

causes of action improperly joined, motion to correct 102 

complaint in action for declaratory judgment 211 

motion for judgment for defect appearing on face of 106 

motion for judgment for defect not appearing on face of 107, 108 

motion to dismiss for failure to prosecute 156 

condition precedent, how pleaded 92 

corporation, pleading by or against 93 

waiver of mistake in corporate name 93 

counterclaim, motion by plaintiff for defect appearing on face of 109 

motion by plaintiff for defect not appearing on face of 110 

default in, notice on application for judgment after 190 

default in, proof on application for judgment after 189 

defect of parties, motion to correct 102, 105 

defective, amendment after trial commenced 166 

denial once made, deemed sufficient for all purposes 90 

extension of time, additional time after stipulation for ^7 

aflSdavit of merits in support of * 88 

in actions on promissory notes, etc 86 

to answer, reply, affidavit required 88 

failure or defect of proof under, proceedings on 166 

furnishing at trial, designating parts admitted or controverted 160 

general provisions 160 

general requirements 90 

in libel and slander actions 96 

in slander action brought by woman 97 

indefinite, uncertain or obscure, motion to make definite 102, 105 

instrument for payment of money, how pleaded 54 

judgment on, after issue joined, motion for 112 

judgment or determination, how pleaded 95 

misjoinder of parties plaintiff, motion to correct 102, 105 

motion to make more definite and certain, appeals from order on 235 

motion to strike out parts as irrelevant, redundant or scandalous, 

appeal from order on 235 
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PLBADINO — Continued buui mo. 

partial judgment on 114 

parties, misjoinder or defect of, motion to correct 102, 105 

private statute, how pleaded 98 

reference, incorporation of allegations by 90 

reply, motion to strike out for insufficiency Ill 

requirements, generally 90 

separate statement and nvunbering of causes 90 

sham, frivolous, irrelevant or repetitious matter, striking out 103, 105 

striking out sham or frivolous answer or reply 104, 105 

subscription by attorney or party 91 

summary judgment after answer 113 

variance in, amendment after trial commenced 166 

verification, by whom made 99 

form of affidavit of 100 

POOR PERSON 

leave to defend as, general provisions regarding 37 

leave to sue as, application for 35 

assignment of attorney 36 

order permitting, annulment of 36 

order permitting, general provisions 36 

petition for, contents and verification 35 

POST-OFFICE 

service of papers through, generally 20 

summons, proof of deposit in : 53 

PRISONER 

application for order to produce, as witness 163 

PROCEEDING 

service of papers in, generally 21 

term refers to special proceedings 9 

PROCESS 

compelling officer to file 6 

subscription and indorsement 13 

PROMISSORY NOTE 

how pleaded 94 

extension of time to plead in actions on 86 

PUBLIC OFFICER 

filing of papers by, proceeding on failure 6 

production of books and papers at trial under subpoena 162 

REAL PROPERTY, ACTION TO RECOVER 

complaint, description of property in 240 

verdict, report or decision, statement of nature of plaintiff's estate in . . 241 
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SEAL PROPERTY ACTIONS buub no. 

appearance of nonresident defendant by attorney In, authority for 66 

notice attached to summons served by publication or without state .... 52 

REAL PROPERTY OF INFANTS OR INCOMPETENTS 

sale, mort^a^e or lease of. (See Infant or Incompetent.) 

RECEIVER 

allowance for counsel fees, restrictions on 180 

counsel, power to employ 180 

extension of receivership to subsequent suit 179 

in supplementary proceedings, application by, for leave to sue 177 

of corporate property, where motion for appointment made 178 

of debtor's estate, actions and proceedings by 175 

compromise and settlement of claimi by 175 

duties as to management of property 175 

duties generally 175 

sales of real and personal property by 175 

removal of, where motion for, made 179 

security for costs before action by 176 

REFEREE 

(See also Reference.) 

appointment, restrictions on 172 

to take deposition for use on motion 120 

when required by judgment 187 

attorneys, appointmei^t as 172 

court officers, appointment as 172 

deposit and withdrawal of moneys by 173 

fees of, on disposal of infant's real property 300 

filing report of 170 

in foreclosure action, appointment to make sale of premises ; duties .... 259 

selection by court 265 

in matrimonial action 281, 282 

in partition action, selection by court , 250 

in proceeding disposition real property infant or incompetent; duties. . 298 

judge, appointment as 172 

moving on report of 170 

oath of ; how taken and waived 171 

objections to appointment of 172 

proceeds of sale by, deposit and withdrawal 17^ 

qualifications of, generally 172 

to superintend discovery or inspection of book, paper or property. ... 142 

REFERENCE 

(Sec also Referee.) 

in foreclosure action, on application for surplus moneys 262, 263 

infants, absentees, or unknown parties, rights ascertained on 247 

judgment after reference to determine specific questions of fact 1 99 

judgment after trial of whole issue of fact before referee 198 

new hearing for error, proceedings on application for 222 
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REFERENCE — Continued bule no, 

on application for judgment after default 190, 191 

on default or admission in foreclosure action 256 

to ascertain rights and interests in partition action, in case of default. 246 
signing testimony by witness 170 

REPLEVIN 

(See Chattel, Action to Recover.) 

provisions respecting 270-273 

REPLY 

(See also Pleading.) 

motion to strike out Ill 

sham or frivolous, how treated 104, 105 

SALE 

by receiver of debtor's estate 175 

in mortgage foreclosure action 259-261 

in partition action, notice of stay 249 

of real property of infant or incompetent. (See Infant or Incompe- 
tent.) 

SECURITY 

(See also Bond and Undertaking.) 

attorneys, prohibition as to being surety on bail 27 

for costs by receiver before action 176 

for costs by receiver in supplementary proceedings, before action 177 

SEPARATION, ACTION FOR 

(See also Matrimonial Actions.) 

complaint, requirements as to details and specifications 280 

summons in action, service of notice with 47 

SERVICE OF PAPERS 

beginning a proceeding 21 

by mail 20 

copies, use of, for service 10 

general requirements as to papers served , 10 

in a proceeding, generally 21 

mode of, generally 20 

of notice for taking testimony by deposition 121 

of written interrogatories on taking testimony by deposition 126 

summons, service of. (See Summons.) 

SEQUESTRATION 

of corporate property, motions for, where made 17^ 

SETTLEMENT 

of case, bill of exceptions, or amendments 230-232 

of final judgment after interlocutory judgment on default, decision or 

report 188 

of infant's cause of action , ., 294 
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SETTLEMENT — Continued bulb no. 

of interrogatories on taking testimony by deposition 126 

of issues for jury trial 157 

resettlement of order in extended form 70 

SHERIFF 

duties under judgment in foreclosure action 259 

filing of return compelled 6 

SLANDER 

pleading in action 96 

pleading in action brought by woman 97 

SPECIAL GUARDIAN 

for infants and incompetent persons. (See Infant or Incompetent.) 

SPECIAL PROCEEDINGS 

included in term " Proceeding " 9 

service of papers in, generally , 21 

STATUTE 

private statute, how pleaded 98 

STAY 

contained in order, as affecting cause on calendar for trial 155 

in order for discovery or inspection 141 

of judgment, order required for 203 

of sale in foreclosure action, notice of 260 

of sale in partition action, notice of 249 

STENOGRAPHER 

appointment as referee prohibited 172 

notes of, when treated as minutes of judge on motion for new trial. . . 223- 

STIPULATIONS 

for trial elsewhere than at courthouse 159 

oral agreements in open court permitted 4 

prohibition as to oral agreements 4 

reduced by consent to order and entered 4 

SUBSTITUTED SERVICE 

of summons. (See Summons.) 

SUMMONS 

admission of service 63 

deposit in post-ofl&ce, proof of 53 
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SUBIMONS^ Continued bulb no. 

form of, generally 45 

form of supplemental 48 

matrimonial actions, proof of identity of person served 63 

proof of service of required notice with summons 53 

notice served with summons demanding money judgment 46 

notice served with summons in matrimonial actions 47 

person designated to receive, for infant and incompetent, duty and com- 
pensation 44 

proof of service, generally 63 

publication, order for service by 50 

notice to be published or served with summons 52 

papers to be filed on service by 52 

personal service in lieu of 51 

proof of 53 

service by, when deemed complete 51 

service in lieu of, papers to be filed on 52 

time for first publication 51 

requisites, generally 45 

service by person under eighteen years of age prohibited 53 

service of notice accompanying 53 

service, proof of, generally 53 

service without the state, proof of 53 

substituted service on corporation within state, proof of 53 

substituted service within state, filing papers after 49 

proceedings after service 49 

proof of 53 

when summons deemed served 49 

supplemental, form of 48 

SUPREME COURT 

filing and indorsing papers, special rules by appellate division 16 

filing papers in, generally 15 

SUPREME COURT REPORTER 

duty as to opinions of appellate division 238 

SURETY 

(See also Bond and Undertaking.) 

attorney not to act as 27 

execution of bond by 25 

SURROGATES' COURTS 

application of rules to 3 

case or bill of exceptions, time for service of 230 

surplus moneys in foreclosure action, payment into 264 
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TABLES PAGE 

American Experience Table of Mortality 95 

General Rules of Practice, disposition of 104 

Bules of Civil Practice, sources 97 

showing present value of immediate annuity 96 

TESTIMONY bule no. 

in divorce actions, privacy of 278 

in matrimonial actions, sealing of 278 

of prisoner at trial, application for order 163 

perpetuation of. (See Perpetuation of Testimony.) 
taking testimony by deposition. (See Deposition.) 

TIME 

(See Extension of Time; Limitation of Time.) 

TRIAL 

adjournment for defect in pleadings, variance or failure in proof 166 

books and papers, production by libraries and public officers 162 

by jury, settlement of issues for 157 

calendar, preparation of, before term 151 

change of place of, provisions respecting 145-147 

conduct of, general provisions 161 

elsewhere than at courthouse, stipulation for 159 

examination of witness, conduct of 161 

failure to prosecute action, proceedings upon 156 

jurors, exclusion from court room during certain arguments 164 

motion for new trial. (See New Trial, Motion for.) 

motion for settlement of issues for jury trial 157 

motion to dismiss complaint for failure to prosecute 156 

new trial, direction of, for defect in pleadings, variance or failure of 

proof 166 

motion for. (See New Trial, Motion for.) 

note of issue, contents and filing 151 

proceedings after filing 151 

notice of trial, time for service 150 

opening and closing addresses 161 

order containing stay, effect on case on calendar for trial 155 

papers to be furnished on, designating parts of pleadings admitted or 

controverted 160 

papers to be furnished on, general provisions 160 

pleadings, amendment in case of variance after trial commenced 166 

amendment of defective, after trial commenced 166 

prisoner as witness, application for order to produce 163 

proof, failure or defect in, proceedings on 166 

variance between pleadings and, proceedings on 166 

stay, in order, as affecting case on calendar for trial 155 

subpoena requiring books and papers of libraries and public officers .... 162 
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TRIAL — Continued bulb no. 

summing up, general provisions 161 

terms at which issues of fact triable 158 

verdict, entry of, by clerk 165 

TRUST COMPANY 

appointment as guardian ad litem or special guardian of infant .... 40, 41 

appointment as special guardian of incompetent 40, 41 

duties as to moneys paid into court 34 

funds of infant, deposit with 292 

paying out of moneys paid into court 32 

UNDERTAKING 

(See Bond and Undertaking; Security.) 

VARIANCE 

between pleading and proof 166 

VENUE, CHANGE OF 

consent by plaintiff, proceedings on failure to give consent 146 

demand for, contents and service 146 

notice of motion for, time for service 146 

order for, effect of, for purposes of appeal 147 

entry of 147 

taking effect of 147 

stay of proceeding on application for 145 

VERIFICATION 
(See Pleading.) 

WAIVER 

of objections to papers served 12 

WITHHELD PAPERS 

use of copies 14 

WITNESS 

(Sec also Deposition.) 

prisoner as, application for order to produce 163 

WRIT OF INQUIRY 

on application for judgment after default 190, 191 

proceedings on application for new writ of error 222 

WRITS 

filing by officer compelled 6 

subscription and indorsement 13 
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